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Workers’ Compensation: the
Going-and-Coming Rule

orkers compensation coversemployeeswho
udan injuries “arisng out of and in the
course of employment.” In generd, injuries
sustained while an employee is going to or coming from
work are not covered. The reason is that when an
employeeis merdly commuting, heis not performing any
sarvices for his employer and he is not exposed to any
hazards associated with his job. The hazards he faces
while commuting are the same as those faced by the

public generdly.
A recent Maryland case shows how thisrule gpplies.

John Young worked as a shipping manager for
Globe Screen and Printing Corporation.  His typica
workday began in the ealy morning hours as an
accommodation to him so that he could return home by
ealy afternoon to care for his sick mother. Young
waked to work and did not use the parking lot that
Globe provided for employees near its building in
downtown Bdtimore.

On the morning of May 18, 1998, Y oung left home

a 2220 am. When he was about 15 feet from the
employees entrance to Globe's building, while on a
public sidewalk, Y oung was attacked by severa men.
He suffered multiple stab wounds.

Young filed a workers compensation cdlam for his
injuries, arguing that his Stuation fell within exceptionsto
the going-and-coming rule. One exception, known asthe
“premises’ exception, gpplies when the employee is
traveling along or acrossapublic road or other necessary
route between two portions of the employer’ s premises.
Here, however, Young was not traveling between
Globe' s parking lot and its building, since he had walked
to work and had not yet arrived a any premises owned
by Globe.

Another exception to the going-and-coming rule is
the “proximity” or “ gpecid hazard” exception. Under this
exception, an employee can recover workers comp
benefits if his injury results from exposure to an unusua
hazard located near the employer’ spremisesor dong an
access route to the premises. The hazard must be one
that the public generaly is not exposed to, but that the
employee is necessarily exposed to in getting to work.

The Maryland Court of Specid Appeds
(Maryland' s intermediate gppellate court) ruled that this
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exception did not apply ether, because there was no
evidence that Globe's location had a greater crime
problem than any other location in the city. Nor was
there evidencethat Y oung wasin any greater danger than
other members of the public walking on any Sdewak in
Bdtimore,

Statutory reference. Md. Code, L& E § 9-101.

Case reference. Globe Screen Printing Corp. V.
Young, 2001 WL 418928 (Md.App. No. 117, decided
April 25, 2001).

EMPLOYER'S SURVIVAL GUIDE reference.
7.02.

Maryland Expands Employment
Discrimination Protections

Governor has dgned, two bills sgnificantly

expandingdiscrimination protectionsfor Maryland
employees. House Bill 18, sgned by the Governor on
April 24, prohibits employers from usng genetic
informationinmaking employment decisons. And Senate
Bill 205, sgned on May 15, adds sexud orientationtothe
ligt of prohibited employment criteria. Both bills become
effective October 1.

The Maryland Legidature has passed, and the

Genetics. Following Montgomery County’s lead
(see*Discrimination onthe Basisof Genetics” Employer
Alertsl, Feb. 2001, p. 3), the State has now made it
illegd for an employer to “fail or refuse to hire or to
discharge any individud, or otherwise to discriminae
agang any individud ... because of such individud’s ...
gendtic information.” The term “genetic information” is
defined as

information about chromosomes, genes, gene
products, or inherited characteristicsthat may derive
from an individud or a family member [which ig

obtained for diagnostic purposes ... a atime when
the individud to whom the information relates is
asymptométic ...

Excluded from the definition are routine physcd
measurements, commonly used chemica, blood and urine
anayses, drug tests, and testsfor HIV.

Neither Virginia nor Didrict of Columbia law
contains any provison regarding genetics.

Sexual Orientation. Senate Bill 205, prohibits
discrimination on the basis of sexud orientation, defined
as “identification of an individua as to mde or femde
homosexudity, heterosexudity, or bisexudity.” The Bill
exempts reigious organizations from its coverage.

The Didtrict’sHuman Rights Act haslong prohibited
discrimination on the basis of sexud orientation. Neither
Federal nor Virginialaw containsasimilar provision. See
“Sexud Orientation Discrimination under Title VII,”
Employer Alerts!, April 2001, p. 4.

Statutory reference. Md. Code, Art. 49B, § 14.

EMPLOYER'S SURVIVAL GUIDE references.
11.05; 12.08.

DOL Issues Standardized NMSN
for QMCSO’s under ERISA

randation: The U.S. Department of Labor, acting

pursuant to the Employee Retirement Income

Security Act, has issued a standardized National
Medica Support Notice form to be used by states as a
means of enforcing Quaified Medica Child Support
Orders.

An employer-sponsored group hedth plan that is
subject to ERISA (most are), must provide coverage to
a participating employee' s dependent child if ordered to
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do so by a Qualified Medica Child Support Order — a
sate court or adminigtrative agency order issued in
connection with adivorce or child support proceeding —
and if the child would otherwise be digiblefor coverage.
Employers can be ordered to withhold premiumsfrom an
employee's pay to cover the cost of such coverage,
unless the employer normally provides such coverage at
itsown expense. See “Recent Developmentsin Federa
Regulation of Group Hedlth Insurance Plans” Employer
Alerts!, Jan. 2001, p. 4. Group plans must dso have a
procedure for determining whether a particular court or
agency order isin fact aQMCSO.

By devedoping a sandardized st of forms, the
Department of Labor hopes to reduce the burden on
group hedth planswhen attempting to determine whether
a paticular medical support order is or is not qudified
under ERISA. State agenciesinvolved in the process —
known as “IV-D agencies’ — are required to use the
forms. The NMSN form, aong with related forms and
indructions, are avalable from DOL's webste,
http:/Amww.dol.gov/dol/.

Statutory reference. 29 U.S.C. § 1001.
Regulatory reference. 29 C.F.R. § 2590.609.

EMPLOYER'S SURVIVAL GUIDE reference.
9.03.

Tax Treatment of Back Wages

our employee the full amount of wages due him

or a paticular year. He sues or darts an
arbitration proceeding againgt you and eventudly, severd
years later, the matter getsresolved. Y ou then write him
acheck. But do you treat the wages as paid in the year
they should have been paid, or in the year they were
actualy paid? The answer can make a big difference in

Sppose that, for whatever reason, you fall to pay

terms of amount of FICA and FUTA taxes owed the
governmen.

TheMgjor LeagueBasebal | PlayersAssociaionfiled
agrievance againg severd maor league bal clubs over
players free agency rights. The dispute was settled and
in1994 the Cleveland Indians Basebal Company, among
other clubs, paid a number of its former players back
wagesin excess of $2 million. The payments related to
wages due in 1986 and 1987.

The additiond $2 million in wage payments would
have generated no additiona FICA and FUTA tax if
1986 and 1987 tax laws were used, sSince the playersin
question had aready recelved wage payments in excess
of the then-gpplicable FICA and FUTA ceilings. Onthe
other hand, if 1994 tax laws applied, taxeswell in excess
of $100,000 would be due.

The Supreme Court unanimoudy sded with the
Internd Revenue Service's long-standing position that
wages must be taxed according to the year they are in
fact paid, regardless of when they should have been paid.
According to the Court, this not only smplifies
adminidration of the employment tax laws, it is adso
congstent with the rules gpplicable for income taxes.

The Court acknowledged that its ruling could give
employers an opportunity to manipulate the tax impact of
its wage payments. But the Court said this concern was
overridden by concerns for amplicity in administration
and deference due the IRS s long-standing position.

Casereference. United Sates v. Cleveland Indians
Baseball Co.,532U.S._ (No. 00-203, decided April
17, 2001).

EMPLOYER'S SURVIVAL GUIDE references.
5.02; 8.02.
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Supreme Court Clarifies
Sexual Harassment Rulings

ile VII of the federa Civil Rights Act prohibits

sexud harassment only if the harassment is o

severe or pervasive as to dter the conditions of
the victim’'s employment and create an abusive working
envirooment.  See “Defending Sexud Harassment
Clams” Employer Alerts!, April 2001, p. 5. Title VII
aso prohibits retaliation against persons who exercise
ther Title VII rights.

Sometimes it may be difficult to decide whether
particular conduct is SO severe or pervasive asto violate
Title VII. But, according to the Supreme Court, the
conduct that Shirley Breeden complained about didn't
come close.

Breeden worked for a public school system in
Nevada. One of her duties was to screen gpplicants for
jobs in the school system. On one particular occasion,
she participated in ameseting with her supervisor (amale)
and another male employee to review a series of
applications. A psychologicd evauation for one of the
gpplicants disclosed that the gpplicant once commented
to aco-worker: “1 hear making loveto you islike making
love to the Grand Canyon.” Breeden's supervisor read
the comment aoud, then looked at Breeden as said, “I
don’t know what that means” The other male employee
then said, “Wel, I'll tdl you later.” Both men then
chuckled.

Breeden complained about the incident. Later she
was transferred to another position and she then claimed
that the trandfer was punishment for her complaint,
amounting to illegd retdiation.

In consdering Breeden's claim, the Supreme Court
relied on prior cases to the effect that Smple teasing,
offhand comments, and isolated incidents (unless
extremdy serious) do not amount to discriminatory
changes in the terms and conditions of employment.

Measured by that standard, the Court said that the single
“Grand Canyon” incident could not remotdy be
considered extremely serious. Furthermore, sad the
Court, no reasonable person could have believed that the
incident violated Title VII, so that Breeden's retdiation
clam necessaxily fals aswell.

Statutory reference. 42 U.S.C. § 2000e (Title VII).

Case reference. Clark County School District v.
Breeden, 532 U.S. __ (No. 00-866, decided April 23,
2001).

EMPLOYER'S SURVIVAL GUIDE reference.
12.03.

Fourth Circuit Says Flu
Can Qualify for FMLA Leave

covered employers to grant up to 12 weeks of

unpaid leave to an employee who has a “ serious
hedth condition that makes the employee unable to
performthefunctionsof the position of suchemployeg’ or
who needs to care for spouse, child or parent who hasa
“serious hedlth condition.” (FMLA dso applieswhen an
employee needs leave to care for anewborn or adopted
child.)

The Family and Medica Leave Act requires

The Act defines “sarious hedth condition” as an
illness, injury, impairment, or physical or mental condition
that involves ether

1 inpatient care in a hospitd, hospice, or resdentia
medicd carefacility; or

1 continuing trestment by a health care provider.
Depatment of Labor regulations expand on this

definition. According to DOL regs, in order for a hedth
condition to qudify as “serious’ and involve “continuing
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treatment” the employee must beincapacitated (unableto
work) for “more that three consecutive calendar days’
and the condition must involve “treatment two or more
times by ahedth care provider.” “Treatment” isbroadly
defined to include “diagnostic examinationsto determine
if & serious hedlth condition exists and evauations of the
condition” as well as the administering of medication or
other actionsaimed at curing the condition. DOL regsgo
on to say:

Ordinarily, unless complications arise, the common
cold, the flu, ear aches, upset somach, minor ulcers,
headaches other than migraine, routine dentd or
orthodontia problems, periodontal disease, €etc., are
examples of conditions that do not meet the
definition of a serious hedlth condition and do not
qudify for FMLA leave.

Kimberly Miller, who was employed at an AT&T
fadilityin West Virginia, had ahistory of poor attendance.
At the time of the events in question she was on
probation, having received a find warning letter from
AT&T that her next unauthorized absence could result in
digmissa. Whilethat |etter was outstanding, shetook four
days off suffering from the flu. During that time off, she
visted her physician who, in addition to diagnosing her
influenza, also noted an abnorma blood count. After
further blood tests on two additiona doctor vidts, the
count had returned to normal.

Miller requested FMLA leave for the four-day
absence. Had that request been granted, Miller's
absences could not have been trested as unauthorized
and no discipline could have been imposed. However,
AT&T refused to grant FMLA leave and it fired Miller.

In Miller's subsequent suit against AT&T for back
pay, AT&T argued that, under DOL regs, flu can never
qudify as a serious hedth condition justifying FMLA
leave. The Fourth Circuit, disagreed, ruling that the
regulations do not exclude flu per se. Rather, the regs
only mention flu as a condition that ordinarily does not
qudify as serious. However, if an employee mests the
two-pronged test of incapacity for more than three days
and treatment two or more times by a hedth care
provider, then the condition — even if it is only the flu —
qudifies as“serious’ for FMLA purposes.

AT&T next argued that Miller's doctor visits for
blood tests did not amount to “treatment” but were only
to monitor Miller's condition. The Fourth Circuit
disagreed with this argument as well, ruling that the
Department of Labor acted within itsauthority in defining
the term “trestment” to include evauations. That broader
definition said the Court, is consgtent with the

purpose of FMLA ... to balance the demands of the
workplace with the needs of employees to take
leave for digible medical conditions and compelling
family reasons.

Statutory reference. 29 U.S.C. § 2601.

Regulatory reference. 29 C.F.R. § 825.114.

Case reference. Miller v. AT&T Corp., 2001 WL
475934 (No. 00-1277, decided May 7, 2001).

EMPLOYER'S SURVIVAL GUIDE reference.
6.02.
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The Computer Fraud
and Abuse Act

he Computer Fraud and Abuse Act (CRAA) isa

potentidly powerful weapon in an employer’'s

hands. First enacted in 1984, the CRAA only
protected computers used by the U.S. government and
by finencid inditutions. Amendments in 1996 expanded
the CRAA’s coverage to computers used in interstate
and foreign commerce or communications— virtudly any
computer that is connected to the Internet.

Under the CRAA,, it is crimina for anyoneto access
a protected computer without authority or to exceed
authorized access. Trafficking in passwords or smilar
informetion isaso acrime if done with intent to defraud.
Persons or companiesinjured by violations of the CRAA
can suein avil court for monetary damages.

Employees usudly have permisson to access ther
company’ scomputer system, but that accessisfrequently
limited in some way or another. For example, a data
entry clerk’s password may restrict him to entering a
particular type of data in a particular program, but not
dlow him to change previoudy entered data or delete
records. And of course his password will not dlow him

access to company financid data, payroll records, hedth
insurance clamsand thelike. What makesthe CRAA s0
powerful isthat whenthe dataentry clerk takesapeek at
hisboss spersonnel fileusing an overheard password, he
violates the CRAA.

What about ahigh level employee who has access
to the entire computer systlem? Is there any way he can
be charged with a CRAA violaion?

A recent federa case from the state of Washington
involved two competing companies in the self-storage
business. One of them, Shurgood Storage Centers, had
developed a business plan and operationad methods that
made the company an industry leader. Eric Leland, a
regiona manager for Shurgood, had full access to
Shurgood' s confidentid  information.

In 1999, Safeguard Self Storage, a new company,
approached Leland and offered him a job. Ledand
accepted, but while still working for Shurgood he sent e-
mails to Safeguard containing confidentid information
bdonging to Shurgood, al without Shurgood's
knowledge or approva. When Shurgood learned of this,
it sued under the CRAA.

One of the defenses raised to the suit was that

Page 1


http://www.employersinfonet.com/

Employer Alerts!

July 2001

Ldand was authorized to access the confidential
information he sent to Safeguard, so there could be no
CRAA violation. The court disagreed. It said that
Leland’'s authorization to access Shurgood information
ended when he started acting on behalf of Safeguard and
his trangmittal of confidentid information therefore
violated the CRAA.

In another recent case, this one from a federd
appedls court in Cdifornia, an employee of an internet
service provider (ISP) was responsible for ingaling and
maintaining the 1ISP's computers.  Disstisfied with his
job, he quit. He then began accessing the company’s
computers. On one of his intrusons he changed dl the
adminidrative passwords, he deleted the company’s
entire billing system, and he erased two other interna
databases.

ThelSPincurred dmost $10,000in1abor, consulting
and software costs to fix the damage. When the ISP
identified the former employee as the intruder, it had him
arrested.

Charged with violating the CRAA, the former
employee was convicted and sentenced to three years
probation and 180 days in community confinement, plus
ordered to pay full redtitution for the costs the ISP
incurred. The conviction and sentencing were upheld on

appedl.

For al those employees and former employeeswho
think that messing with the company’ scomputer isagood
ideg, take note: If you get caught, you will pay dearly.

Statutory reference. 18 U.S.C. § 1030.

Casereferences. Shurgard Storage Centers, Inc. v.
Safeguard Self Sorage, Inc., 119 F.Supp.2d 1121
(W.D.Wash. 2000); United Sates v. Middleton, 231
F.3d 1207 (9™ Cir. 2000).

EMPLOYER'S SURVIVAL GUIDE reference.
14.01.

Maryland Employers May
Now Conduct Drug Tests On-Site

ayland employers who wish to test ther

gpplicants and employeesfor substance abuse

have long had to follow complicated and
expensve procedures, including use of an outsde
[aboratory. See*“Drug and Alcohol Tegting,” Employer
Alerts!, Dec. 2000, p. 4. That burden has now been
eased a bit.

Effective October 1, 2001, preliminary drug screens
of new applicants (but not exigting employees) may be
performed on-steby theemployer himsdlf, usng portable
test devices. The devicesmust comply with federal Food
and Drug Adminidration guiddines. Tests may be
performed on blood, urine or hair, so long as cut-off
levels (concentrations of the substances being tested for
that trigger apogtiveresult) meet federa substance abuse
guiddines The Department of Hedth and Menta
Hygiene is to adopt additional procedura regulations.

Among the requirements gpplicable to on-dte
employer drug testing are that the employer must register
with the Department of Hedlth and Mentad Hygiene and
must usetrained personnd to administer and interpret the
tests. If atest proves podtive, the specimen must be
submitted to a certified laboratory for retesting. A
medicd review officer (aphys cian knowledgeabl e about
drug abuse and testing) must review the results after the
laboratory test is completed.

According to recent newspaper reports, in other
states that dlow on-site testing upwards of 95% of al
gpplicants pass and can gart work immediately.

The new law does not supersede collective
bargaining agreements.  So any employer who has a
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union contract not to do testing, or to limit the testing in
certain ways, remains bound by that contract.

Statutory reference. Md. Code, HG § 17-214.

EMPLOYER'S SURVIVAL GUIDE reference.
13.07.

“Front Pay” Awards in
Title VII Suits Not Subject
to Damage Caps

n an 8to-0 decison (Justice O Connor not

participating), the Supreme Court has ruled that

awards of “front pay” in discriminaion suits are not
subject to Title VII's damage caps.

“Front pay” is the pay an employee would have
earned inthe future but for adiscriminatory termination of
employment. It is awarded in lieu of ordering
reingatement where reinstatement would be impractica
or impossible. “Back pay” is pay that the employee
would have earned between the date his employment
terminated and the date of the court decison that the
termination wasillegd.

Under Title VII of the federd Civil Rights Act, as
origindly passed in 1964, the courtswere only authorized
to award remedies such asinjunctions, reinstatement and
back pay. Amendmentsto Title VII in 1972 expanded
the avalable remedies to include front pay in lieu of
reingatement.  Additional amendments in 1991
authorized jury trids and awards of non-pecuniary
compensatory damages (such as damages for pain and
auffering and for emotional distress) and punitive
damages, subject to certain caps.

The caps depend on how many employees the
particular employer has:

I Between 15 and 100 employees, $50,000;

I Between 101 and 200 employees, $100,000;
I Between 201 and 500 employees, $200,000; and
1 More than 500 employees, $300,000.

In the recent Supreme Court case, Sharon Pollard
sued du Pont, her former employer, dleging sexua
harassment by her co-workers in violation of Title VII.
She won at trid and was awarded $107,364 in back pay
and benefits, $252,997 in attorneys fees and $300,000
compensatory damages. Thetrid court saidinitsopinion
that it would have awarded her additional front pay, but
did not do so becauseit believed front pay was subject to
the $300,000 cap.

The Supreme Court disagreed. It ruled that front
pay is not an dement of compensatory damages and
therefore the cap was ingpplicable. The Court sent
Pollard back to the tria court to collect additional
amounts from du Pont.

Statutory reference. 42 U.S.C. 88 1981a, 2000e.

Casereference. Pollard v. E.I. du Pont de Nemours
& Co.,532U.S. __ (2001).

EMPLOYER'S SURVIVAL GUIDE reference.
11.01.

Employer Liability for
Unforeseeable OSHA Violations

rogram for its employees, which requires srict

ompliance with OSHA dandards.  New
employees undergo mandatory safety training and get
updated training throughout their employment. The
employer ingtructs supervisory employees to enforce
safety requirements a job dtes and the employer
frequently ingpects job Stes to assure compliance.

Sppose an employer establishes a detailed safety
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Suppose also that despite dl the employer’ sefforts,
at one particular job site — a congtruction project where
anew roof is being ingaled — the foreman fals to indal
required fdl protection devices. And supposefindly that
an OSHA ingpector happensto observetheviolation and
citesthe employer. Isthe employer ligble?

No, says the Maryland Court of Special Appedsin
arecent decisoninvolvingMOSHA (Maryland’ sverson
of the federd Occupationd Safety and Heath Act).
According to the court, MOSHA does not impose strict
ligbility on an employer or require an employer to act as
an insurer when it comes to safety compliance. Instead,
MOSHA only intendsto diminate preventable hazards.”
So in determining whether the employer should be cited,
the proper inquiry is whether the employer made
appropriate efforts to prevent the violation, not smply
whether aviolation occurred.

The court went on to say that where there is
corfflicting evidence over whether the employer had an
adequate safety program, the burden of proving a
violation is on the Commissioner of Labor and Industry.
In other words, the Commissioner must prove that the
employer's safety program was inadequate; the
Commissioner can't just prove a violaion and shift the
burden to the employer to prove the adequacy of its

safety program.

Statutory references. 29 U.S.C. § 651; Md. Code,
L&E §5-101.

Case references. Maryland Comm'r of Labor and
Ind. v. Cole Roofing Co., 2001 WL 576485 (Md.App.
No. 2025 decided May 30, 2001); L.R. Wilson & Sons,
Inc. v. OHRC, 134 F.3d 1235 (4" Cir. __ ).

EMPLOYER'S SURVIVAL GUIDE reference.
10.04.

Casey Martin Golf Cart Decision
May Affect Employers

hen the Supreme Court ruled that the PGA
could not bar Casey Martin from competing
because he needed to use a golf cart, it may
have expanded the ADA’ s impact onemployersaswell.

The Americans with Disabilities Act (ADA) is
divided into three mgor sections. Title | prohibits
discrimination in employment.  Title 1l deds with the
avalability of services by state and loca governments.
And Title Il covers access to places of public
accommodation, such as office buildings, stores, hotels,
and recregtiond facilities.

While these sections are usudly thought of as
distinct, they can overlgp in certain circumstances. For
example, under Titlel an employer must makereasonable
accommodation for a disabled employee so long as the
employeeis ableto perform the essentid functions of the
job. Atthesametime, if theemployer invitesmembers of
the public to his place of business, hemust dso meet Title
Il accessibility requirements, such as having whedchair
ramps.

But in one area at least, the ADA was thought to
makeaclear disinction: Anemployer’ sTitlel reasonable
accommodation requirement was grictly limited to those
individuas with whom he had atrue employer-employee
relationship. Neither the reasonable accommodation
requirement of Titlel nor the accessibility requirements of
Title 111 were thought to covers independent contractors
or others with whom the employer might have incidental
contact.

After the Casey Martin decision, thedidtinctions are
not so clear.

Inthe Martin case theissue was whether, because of
Martin’ sdisability, he should bedlowed to useagolf cart
in tournament play despite a PGA rule to the contrary.
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The case came under Title 11l of the ADA since golf
courses are places of public accommodation. The PGA,
while conceding the public accommodation aspect of the
courses where it conducted its tournaments, argued that
its Title 11l obligations are only owed to “clients and
customers’ of the tournaments, that is, to those who
attend as spectators. Martin, however, was not a client
or customer; ingtead, he was providing the entertainment,
much like an actor in a theater production.

Therefore, according to the PGA, Martin was not
covered by Title Il because he was on the “provider”
gde of the transaction, not the consumer sde. If Martin
was subject to the ADA at al, argued the PGA, it would
have to be under Title I — the employment section. But
snce Martin was an independent contractor, not an
employee of the PGA, there could be no ADA violation
in prohibiting Martin from usng agolf cart and effectively
excluding him from the tournament.

The Supreme Court didn’t buy the PGA’ sargument.
It said even assuming (without necessarily agreeing) that
Title 111 is limited to clients and cusomers, Martin fell
within that group. Although he was not a spectator, he
fdl within another group of PGA clients and customers—
those who sought to compete in the tournament.

Jugtice Scdia issued a highly criticd and hiting
dissent. In addition to faulting the mgority for getting
unnecessaxrily involved in the arbitrary rules that are the
hadlmark of any sport (in this case, the rule that players
must walk during thefina competition), Scaiaspecificdly
criticized the expansve reading given Title I11.

Accordingto Scalia, “ painters, € ectricians, and other
independent workers whose services are contracted for
from time to time& will now be entitted to ADA
protections. For that matter, warned Scalia, even
employers who are exempt from Title | (because they
have fewer than 15 employees) may now owe Title |
obligations to their employees.

Whether Justice Scdids fears will prove red
remainsto be seen. In the meantime, employers need to
think twice about whether the ADA applies to their
independent contractors

Statutory reference. 42 U.S.C. § 12101.

Casereference. PGA Tour, Inc. v. Martin, 532 U.S.
___ (2001).

EMPLOYER'S SURVIVAL GUIDE reference.
11.08.

New Virginia Legislation
Affecting Employers

he following laws were enacted by the Virginia
I Genera Assembly during its 2001 legidative
sesson:
Retaliation for safety violations. Employees who
believe they have been discharged or otherwise
discriminated againg for reporting a safety violation now
have 60 days (up from 30) to file a complaint with the
Commissioner of Labor and Industry. The Commissioner
isthen obligated to investigate and, if he determines that
illegd retaliation has occurred, to attempt to conciliate the
matter. If avoluntary agreement cannot be obtained, the
Commissioner is authorized to file suit agang the
employer for reinstatement, back pay, or other
appropriate relief.

Tax withholding. Effectivefor annua wagewithholding
returns filed with the Tax Commissioner after December
31, 2001, employers with 250 or more Virginia
employees mudt file the return eectronicaly.

Workers' Compensation premiums  Employers who
inditute and maintain adrug-free workplace program are
entitled to a5% discount on their workers' compensation
insurance premiums.
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Statutory references. Va Code § 40.1-51.2:2; §
58.1-478; § 65-2.813.2.

EMPLOYER'S SURVIVAL GUIDE references.
10.04; 5.02; 7.02.

Employer Provisions of the
New Tax Act

Economic Growth and Tax Rdlief Reconciliation
Act of 2001,” contains a number of provisons of
interest to employers. Among them are—

Pesident Budh's tax initiagtive, known as the

Child care tax credit. For taxableyears beginning after
December 31, 2001, employersmay claim acredit equal
to 25% of expensesto acquire, construct, rehabilitate or
expand property to be used as an employee child care
fadlity and a credit equal to 10% of expenses for
resource and referra services. In order for afacility to
qudify for the credit, the employer must have an open
enrollment policy for his employees, and the employer
cannot discriminate in favor of highly compensated

employess. The faclity must meet dl applicable
regulatory and licensing requirements.

Exclusion for educational assistance. Under present
law, certain educational expenses paid for by an
employee for its employees are deductible by the
employer and are excludible from the employee' s gross
income. Present law providesthat the exclusion does not
cover graduate courses, and with respect to
undergraduate courses the excluson expires dfter
December 31, 2001. Thenew law extendsthe excluson
to graduate courses and it makes the exclusion for both
graduate and undergraduate courses permanent.

Pension plans. The new law sgnificantly increases the
amounts that can be contributed to qudified pension
plans.

Statutory references. 26 U.S.C. § 45D; § 127; 88
401-457.

EMPLOYER'S SURVIVAL GUIDE references.
9.02; 9.05.
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Maryland Rules Tips Are
Subject to Garnishment

Susan Dalle in Bdtimore County court. Shanks

then had a garnishment writ issued to Kibby's
Regtaurant and Lounge, where Dolleworked, in an effort
to collect the judgment. Kibby’s responded that there
were no “atachable wages’ subject to garnishment
because Doll€' s gross wages averaged only about $100
per week —an amount below the garnishment exemption
threshold.

I aura Shanks obtained a $6,000 judgment against

Kibby’s caculation ignored tips that Dolle received
from customers, which averaged an additiona $100 or
more per week. Had Kibby's included tips, Dolle's
attachable wages would have been above the exemption
threshold and therefore subject to garnishment.  Of
course, Kibby’ s could not ignoretipsfor other purposes,
such as federd and state income tax withholding and
F.I.C.A., becausethelaw requiresemployersto taketips
into consderation for those purposes. Thusthe question
facing the Maryland Court of Apped's was whether tips
conditute “atachable wages’ under Maryland's
garnishment law.

The court ruled that tips do count in caculating the
amount of wages subject to garnishment. In reaching that
conclusion, the court pointed out that under both federa
and state wage and hour laws, employers may count tips,
a lees in pat, in saidying ther minimum wage
requirement. Tips ae dso consdered under
unemployment and workers' compensation laws, aswell
asfor federad and state income tax purposes.

The Court did recognize that even though an
employer may have to count tips, thetipsthemsdves are
usudly paid directly from acustomer to theemployeeand
don’'t come into the employer’s possession. So even
though the garnishment computation must include tips,
the amount the employer must actualy pay the garnishee
is limited to wages owed by the employer to the
employee (less any alowable or required deductions,
such as income tax withholding). In other words, the
employer hasno duty to ing<t thet tipsbe paid over to the
employer for purposes of satisfying a garnishment writ.

Statutory reference. Md. Code, CL § 15-601.

Casereference. Shanksv.Lowe,  A.2d___ (Md.
No. 103 decided June 25, 2001).
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Virginia Supreme Court Rejects
Non-Compete Covenant
as Overbroad

the work a former employee may take after

leaving his current employer — are disfavored
because they interfere with an employee’ s ability to earn
a living.  While courts will enforce non-compete
covenants if they are reasonable, the burden is on the
employer to show reasonableness. Usually that means
the covenant mugt be limited asto time, it must be limited
asto geographic area, and it cannot go beyond protecting
the employer’ slegitimate business interests.

N on-compete covenants—agreementsthat restrict

In a recent Virginia case, the employer could not
meet his burden of proving reasonableness.  The
employer in that case, Motion Control Systems, Inc.
(MCS), manufactured custom-made, high performance
brushless motors, motor drives and electronic controls.
Its processes and customer lists were trested as
confidentid, as was information on use of the motorsin

gpecific gpplications.

One of MCS's employees, Gregory East, rose
through the company ranks to become Qudity and
Rdigbility Enginesring Manager. In that position, he had
access to arange of confidentid information.

Concerned with protecting its trade secrets, MCS
asked dl its employees including Eadt, to sgn a
confidentidity and non-competition agreement. The
agreement provided that —

for a period of two years after termination of
employment with the Company in any manner
whether with or without cause, the Employeewill not
within a one hundred (100) mile radius of the

Company’s principd office in Dublin, Virginia,
directly or indirectly, own, manage, operate, control,
be employed by, participate in, or be associated in
any manner with the ownership, management,
operation or control of any business smilar to the
type of business conducted by the Company at the
time of termination.

The term “business smilar to the type of busness
conducted by the Company” was defined to include“any
business that designs, manufactures, sdlls or distributes
motors, motor drives or motor controls.”

A year dter Sgning the agreement, Eagt quit and
went to work for Litton Sysemsin Blacksourg, Virginia
Litton made brushless motors at its Blacksburg plant.

MCS sued East to enforce the confidentidity and
non-competition agreement. East responded that the
agreement was overbroad and therefore should not be
enforced by the court.

For reasons not discussed initsopinion, the Virginia
Supreme Court said that thetwo-year/100-mileprovison
of the agreement was not in dispute. The only question
was whether the definition of “businesssmilar to thetype
of business conducted by the Company” went beyond
what MCS reasonably needed to protect itsdlf.

In answering that question, the Court first discussed
other cases involving non-compete covenants that
restricted former employeesfromwaorkingin any business
“dmilar to” the former employer's business. Those
covenants, said the Court, werefine.

But the covenant in this case went well beyond a
mere “sSmilar to” redtriction. Thiscovenant defined what
was meant by “smilar to” in such away as to cover the
entire industry and include companies that were not in
competition with MCS. For that reason, the covenant
could not be enforced againgt East.
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An additiona issue in the case involved MCS's
attempt under Virginid s Uniform Trade Secrets Act to
enjoin East from reveding confidentid information to
Litton. The Court refused to issue an injunction, saying
that only “actud or threastened” misuse of trade secrets
could be enjoined. Here, East had neither disclosed nor
threatened to disclose any information covered by the
confidentidity provisonsof theagreement. Themerefact
that East had knowledge of trade secrets was not a
aufficient basis for an injunction.

Although courts in a few other jurisdictions have
granted injunctions under the so-cdled “inevitable
disclosure doctrine,” the court in MCS did not mention
the doctrine in its opinion. See “Trade Secrets and the
Inevitable Disclosure Doctrine” Employer Alerts!, duly
2000, p. 2.

Statutory reference. Va. Code § 59.1-336.

Case reference. Motion Control Systems, Inc. v.
East, 546 S.E.2d 424 (Va 2001).

EMPLOYER'S SURVIVAL GUIDE reference.
14.01.

Contraceptive Coverage and
Sex Discrimination

sponsored hedlth insurance plan that provided

comprehensive benefits, including drug coverage,
but excluded contraceptivedrugs, violated Title V11 of the
federa Civil Rights Act. See “Recent Developments in
Federal Regulation of Group Hedth Insurance Plans”
Employer Alerts!, Jan. 2001, p. 4. A federa court in
Washington state has now reached the same conclusion.

I ast December the EEOC ruled that an employer-

Title VII, as origindly enacted in 1964, smply
prohibited discrimination in employment “because of ...
sex,” without defining what sex discrimination meant.

(The 1964 Civil Rights Act was aimed primarily at race
discrimination, dthoughit aso coversrdigion and nationa
origin.  Some authorities have argued that “sex” was
added tothelig of Title VIl prohibitionsin an effort to kill
the legidation entirely.)

In 1976, the Supreme Court had an opportunity to
interpret what Congress intended by prohibiting sex
discrimination. InGeneral Electric Co. v. Gilbert, The
Court said that an otherwise comprehengve short-term
disability insurance policy maintained by Generd Electric
did not discriminate on account of sex, even though the
policy excluded pregnancy-related disabilities. The Court
reasoned that the insurance policy was gender-neutral on
itsface, snceit provided identica coverage for both men
and women.

Justices Brennan, Marshdl and Stevens dissented
fromthe Supreme Court’ smgority decison. They urged
that snce women are the only gender a risk for
pregnancy, they were in fact being discriminated against
under GE' s disability policy. The dissenters argued that
the “facidly neutrd” test used by the mgority waswrong;
ingteed, the Court should have looked a whether the
insurance policy wasequally comprehensvefor both men
and women. GE's policy would fail the dissenters
proposed test because, whileit provided comprehensive
coverage for men, it didn't provide equaly
comprehensive coverage for women.

Congress responded to the Supreme Court's
decision in 1978 by enacting an amendment to the Civil
Rights Act known as the Pregnancy Discrimination Act
(PDA). ThePDA essentidly adoptstheview of thethree
dissenters, defining sex disorimingtion to  indude
discriminationbecause of pregnancy, childbirth, or related
medical conditions”

As areault of the PDA, Title VII has since been
interpreted by the courts as requiring employers to
provide women-only benefits or otherwise incur
additional expenses on behdf of womenin order to treat
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the sexes the same. For example, an employer cannot
provide smdler monthly retirement payments to women
just because women on average live longer than men and
collect benefitsfor alonger time.

The most recent case involved a drug company and
one of its pharmacist employees. The company’s
otherwise comprehensive hedth plan wasfacidly neutrd,
in that its coverages were equally available to men and
women and there were no risks from which one gender
was protected and another gender was not. However,
the plan excluded coverage for contraceptive drugs — a
benfit that would be used primarily, if not exclusively, by
women. That excluson, ruled the Washington state
federa court, violated Title VI asamended by the PDA.

The Washington court noted that the PDA’s
language does not literdly apply to the case, since the
PDA dedswith medica conditions related to pregnancy
and childbirth, not the prevention of pregnancy.
Nevertheless, the reasoning behind the PDA — that an
excluson carving out benefits uniquely designed for
women — does apply. In the court’s words:

Title VIl does not require employersto offer any
particular type or category of benefit. However,
when an employer decides to offer a prescription
plan covering everything except a few specificaly
excluded drugs and devices, it hasalegd obligation
to make sure that the resulting plan does not
discriminate based on sex-based characteristics and
that it provides equally comprehensive coverage for
both sexes.

The ultimate fate of this decisonremainsto be seen.
It could be reversed on apped, or other courts may view
the issue differently. The decison dso leaves some
important questions unanswered. For example, may
drugs such as Viagra, that are unique to maes, be
excluded? Areemployers now required to pay for drugs
and procedures designed to treat infertility in women?

Statutory reference. 42 U.S.C. § 2000e.

Regulatory reference. EEOC Decison Dec. 14,
2000; 29 C.F.R. § 2520.

Case references. General Electric Co. v. Gilbert,
429 U.S. 125 (1976); Los Angeles Dept. of Water &
Power v. Manhart, 435 U.S. 702 (1978); Arizona
Governing Committee v. Norris, 463 U.S. 1073
(1983); Erickson v. Bartell Drug Co., 141 F.Supp.2d
1266 (W.D.Wash. 2001).

EMPLOYER'S SURVIVAL GUIDE reference.
12.02.

Disability Harassment

henwethink of “harassment” we usudly think
Wintermsof sex discrimination. But harassment
Is not limited to that form of discrimination.
Title V1l coversrace, color and nationd origin aswell as

seX, and harassment in the workplace based on any of
those criteriaisillegd.

Age and disability discrimination arenot covered by
Title VII. Instead, Congress passed separate statutes to
address those matters — the Age Discrimination in
Employment Act (ADEA) and the Americans with
Disabilities Act (ADA). |s harassment based on age or
disability dsoillegad? The answer gppearsto be yes.

In two recent cases, the U.S. Courts of Appealsfor
the Fourth Circuit (whichindudesMaryland and Virginia)
and the Fifth Circuit (which covers the south-centra
United States) ruled that employees who are forced to
suffer hostile work environments because of harassment
over ther disabilities can recover damages under the
ADA.

Robert Fox worked for Genera Motors in
Martinsburg, West Virginia. After suffering aback injury
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unrelated to hisjob, he returned to work under light duty
regtrictions. His co-workers resented what they viewed
as gpecia treatment for Fox, as apparently did Fox’s
supervisors. On a number of occasons Fox was
indructed to perform tasks that were beyond his ability
and inconsigtent with hislight duty regtrictions. On one of
these occasions, when Fox responded that he could not
do what was asked, a supervisor responded, “Why the f
— can't you do it?" and “I don't need any of you
handicagpped m— f— 's”

At a meeting that Fox requested to protest his
treatment, another supervisor told Fox he would like to
know “how in the f — do you take a s — with these
redtrictions?’ Other officids at the meeting then began to
make fun of Fox. Fox aso described numerous other
instances of harassment, including being forced to work
at atablethat wastoo low for him and that aggravated his
back.

Noting the amilarity in statutory language between
the ADA and Title VI, the Fourth Circuit concluded that
the ADA, like Title VII, creates aright of suit for hogtile
work environment harassment. The court then upheldthe
jury’s award of $200,000 in compensatory damages to
Fox.

Inthe Fifth Circuit case, Sandra Flowersworked as
an assgdant a a medicd facility. She began to suffer
harassment when her supervisor discovered she was
HIV-poditive. For example, the supervisor stopped
having lunch with Flowers and ended other social
contacts. The supervisor dso began eavesdropping on
Flowers conversations and telephone calls.

Other evidence of harassment included subjecting
Flowers to frequent random drug tedts, criticizing her
work (when previous evauations were more than
satisfactory), and placing her on probation. Eventudly
she wasfired.

This evidence, said the Fifth Circuit, was more than

enough to hold the employer ligble under the ADA.
Ironicaly, however, Flowers failed to offer sufficient
proof of the damages she suffered, so the Fifth Circuit
ruled that she was entitled only to anomina award.

Severa years ago the Sixth Circuit (covering
Michigan, Ohio, Tennessee and Kentucky) reached the
same concluson in a case involving dams of age
harassment. Although the court said that an employee
could sue for age harassment under the ADEA,, the court
went on to rule that the factsin that particular case were
not sufficient to show thehogtileworking environment hed
anything to do with age discrimination.

Statutory references. 29 U.S.C. §621; 42 U.SC. §
12102.

Casereferences. Fox v. General Motors Corp., 247
F.3d 169 (4™ Cir. 2001); Flowersv. Southern Regional
Physician Services, Inc., 247 F.3d 220 (5" Cir. 2001);
Crawford v. Medina Gen. Hosp., 96 F.3d 830 (6™ Cir.
1996).

EMPLOYER'S SURVIVAL GUIDE references.
11.02; 11.08.

ADEA Does Not Protect Foreign
Nationals Applying Outside U.S.

(ADEA) and other federd anti-discriminationlaws

— such as Title VII and the Americans with
Disabilities Act — have long been applied to protect
foreign nationds who are legdly employed in the United
States. But what about aforeigner who hasnot yet come
totheU.S.? When he gppliesfrom overseasto work for
a U.S. company in the U.S, is he entitled to civil rights
protection as well?

The Age Distrimingtion in Employment Act

The Fourth Circuit (the court that hears appedls of
federd cases from Maryland and Virginia) recently ruled
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that the ADEA does not gpply in such stuations.

The case involved the North Carolina Growers
Association (NCGA), an American corporation that
assgs agriculturd businesses in North Carolina in
obtaining farm labor under the federd government’s H-
2A visaprogram. Plantiff Luis Reyes-Gaona, aMexican
nationa over the age of 40, applied to NCGA through an
NCGA agent in Mexico to work in the U.S. When his
application was rejected because of his age, he sued.

Initsopinion, the Fourth Circuit reviewed the history
of theADEA, including particularly 21984 amendment to
the act. That amendment expanded the ADEA’s
coverage to U.S. citizens employed by a U.S. company
in a foreign country.  Significantly, however, the
amendment did not add any language covering foreign
workerswho, while ill outsdethe U.S., apply to U.S.
companies, even if the intended workste is within the
U.S.

The court said that absent a clear statement from
Congress making the ADEA applicable to persons like
ReyesGaona, there is a long-standing generd
presumption that federad statutes only apply within the
U.S. and do not have any extra-territorid affect. Thisis
appropriate, said the court, because it avoids clashes
between our laws and the laws of other countries.

Statutory reference. 29 U.S.C. § 621.

Case reference. Reyes-Gaona v. North Carolina
Growers Ass'n, Inc., 250 F.3d 861 (4™ Cir. 2001).

EMPLOYER'S SURVIVAL GUIDE reference.
11.02; 15.02.

Government Contractors’
New Posting Obligation

Order — EO 13201 — requiring most government

contractors to post a notice informing non-union
employees of their right to opt out of dues payments for
certain purposes. The order became effective April 18,
2001.

I n February President Bush signed a new Executive

Under federad “right-to-work” laws, government
contractors who are unionized cannot require their
employees to be union members to keep their jobs.
However, a collective bargaining agreement can require
non-union employees to pay their share of codts relating
to collective bargaining, contract adminigration and
grievance adjusment.

If an employer deducts dues from non-union
employees and the dues are used for purposes in
addition to collective bargaining, contract administration
and grievance adjustment, the employee is entitled to a
refund to the extent of such other use. The employee
may aso be entitled to a future reduction in dues. The
new Executive Order requires employersto post anotice
explaning these rights.

The Executive Order, aswedl asthetext of thenotice
itdf, isavalable a

http: //mww.dol .gov/dol/esa/public/ofcp_org.htm
Regulatory reference. EO 13201.

EMPLOYER'S SURVIVAL GUIDE references.
17.04; 19.08.
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Employee vs. Independent
Contractor: Secretary of Labor
Loses Overtime Claim

n another battle in the employee-independent

contractor war, the Fourth Circuit hasruled that cable

TV inddlersfor Comcast are not employeesand are
therefore not entitled to overtime wages under the Fair
Labor Standards Act (FLSA). The U.S. Department of
Labor brought the suit, dleging that the indalers were
employeesand thereforewere owed time-and-a-half pay
according to FLSA. But after weighing the various
factors, the court came down on the side of independent
contractors.

The court recognized that there is no formula for
determining employee vs. independent contractor, nor is
any singlefactor determinative. Instead, the court looked
a dl rdevant factors to determine the true “economic
redity” of the employer-worker relationship. Thefactors
include—

1 whether the employer can control the manner in
which the work is performed,

whether the worker's manageria skills affect his
profit or loss;

whether the worker has invested his own funds in
equipment and materids,

whether the worker is free to employ othersto help
in accomplishing the work;

whether the work requires specid kills;

whether the relationship between the employer and

the worker is more or less permanent; and

whether thework being performed isan integrd part
of the employer’ sbusiness.

The court found that the factors in this case were
mixed. For example, theingtalerswerefreeto complete
the jobs within their assgned routes in any order they
chose. The ingalers aso bought their own trucks and
equipment and they were free to hire their own
employees, work with other indallers, or work aone.
These factors pointed toward an independent contractor
relationship. On the other hand, the ingtallers tended to
have long-term rdaionships with the employer,
suggesting an employer-employee relaionship.

The court ruled that on balance the factors weighed
in favor of independent contractor status. It therefore
rejected the Department of Labor’s overtime clam.

It should be noted that the factors the Fourth Circuit
considered for FLSA purposes are smilar to, but not
necessarily the same as, factors applicable for other
purposes, such as workers compensation coverage,
benefit plan participation, and payroll tax withholding.
See, for example, “Safe Harbor for Independent
Contractors,” Employer Alerts!, March 2001, p. 3.

Statutory reference. 29 U.S.C. § 201.
Casereference. Chao v. Mid-Atlantic Installation
Services, Inc., 2001 WL 739243 (4" Cir. No. 00-2263,
decided July 2, 2001).

EMPLOYER'S SURVIVAL GUIDE reference.
1.01; 4.02; 5.02.

Page 7



Employer Alerts! August 2001

Employer Alerts! is published monthly as afree supplement to EMPLOYER’S SURVIVAL GUIDE - MD/VA/DC Edition, ISBN 0-
9703059-0-7. Employer Alerts! is alsoavailableby e-mail subscriptionfor $36.00 per year. For further information, contact the publisher,
EMPLOYERS INFONET, LLC at 56 Crescent Road, Greenbelt, MD 20770, tel ephone (301) 441-3809 or http: //www.Employer sinfoNet.com
Copyright © 2001 Charles H. Fleischer. All rights reserved. This publication may not be reproduced in whole or in part without the
expresswritten permission of theauthor. While every attempt has been madeto provide accurate, authoritative and current information
regarding the subject matter covered, this publication isfor general information only and is not intended aslegal or other professional
advice. Thereader should consult an attorney, accountant, or other appropriate professional regarding specific questionsor problems.
Neither the author nor the publisher isliable for any errors or omissions.

Page 8


http://www.employersinfonet.com/

Employer Alerts!

= ; By Charles H. Fleischer, Esq.
= e Volume Il, No. 4 - September 2001

A monthly supplement to

EMPLOYER'S SURVIVAL GUIDE —MD / VA / DC Edition

Distributed by EMPLOYERS INFONET, LLC

www.Employersl nfoNet.com

Can Employers Require
Direct Deposit of Wages?

he direct deposit of wagesinto employees bank

accountsisaggnificant conveniencefor employer

and employeedike. Assuming theemployer uses
a payrall service, the employer smply phones in his
payroll aday or two ahead of time. Magicdly, net pay is
then deposited in each employee’'s bank account on
payday without the employee having to take time off or
use his lunch hour to gand in a long line at the tdler
window. A pay stub showing the transaction is then
furnished to each employee and the employer receives a
written payroll report.

What could be easer? And who could complain if
the employer required al employeesto participate in the
program?

The short answer isthat employees cannot beforced
into adirect depost arrangement.

The wage and hour laws of most states closdy
regulate how and when an employer pays wages to his
employees. Those regulations cannot be disregarded by
private agreements between an employer and an
employee. So, for example, even if a non-exempt
employee is pefectly willing to work for less than the
minmumwage, or to take comp timeinstead of time-and-
ahdf for overtime, the employer violates the law if he
agrees.

Maryland, Virginiaand the Didrict of Columbiahave
wage and hour laws requiring employers to pay their
employeesby cash or check. Thelaws of Maryland and
Virginia (but not the Didtrict) go on to say that direct
depost of wages is permitted if authorized by the
employee. In other words, Maryland and Virginia

In this issue ...
G Can Employers Require Direct DeposSit Of WaAgES? ..ouuiiiiiiiiiiiiie e ans p.1
G Cash Balance Plans — What's All the FUSS ADOUL? ....ccoiiiiiiiiii e p.2
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employees can request their employees to participate in
a direct deposit program, but they cannot require
participation.

In the Didrict, there is no datutory provison
specificdly authorizing or prohibiting direct deposit of
wages due by private employers. (By statute, the D.C.
Government may pay its employees by direct deposit.)
While it is possble that even a dtrictly voluntary direct
deposit program would be viewed as a violation of the
Didtrict’ swage and hour law, itisunlikely that D.C. wage
and hour officidswould object to avoluntary program so
long as there were no adverse conseguences to
employees who eected not to participate.

Statutory references. Md. Code, L&E § 3-502; Va.
Code § 40.1-29; D.C. Code § 36-102.

Regulatory reference. Md. Atty. Gen. Op. No. 94-
011.

EMPLOYER'S SURVIVAL GUIDE reference.
4.03.

Cash Balance Plans — What's
All the Fuss About?

hen a number of companies, most notably
WI BM, converted ther more traditiona

“defined benefit” pengon plans to “cash
balance’ plans, alot of older workerscomplained. They
fdt the switch was unfair and possbly a violation of the
Age Discrimination Act. The EEOC took note, but to
date it has not issued any rulings. The ERISA Advisory
Council, which advisesthe Secretary of Labor on pension
plan matters, made a number of recommendations in its
November 1999 report, but it took no position on the
legd issuesinvolved.

So who's right? Are conversions to cash balance

plans discriminatory against older workers? or are
companies free to convert whenever, and on whatever
terms, they choose? In order to answer those questions,
abrief review of the two basic types of pension plansis

necessay:

Defined contribution plan. In a defined
contribution plan, a separate account is established for
each employee, to which the employer (and sometimes
the employee) makeregular contributionsaccordingtoan
established formula, such as a percentage of sdary.
When it comes time for an employee to retire, the
employee's retirement benefit is whatever has been
contributed to his account, plus any income the account
has earned through investments (but less any investment
losses the account has suffered). 401(k) plansare atype
of defined contribution plan.

Defined benefit plan. In a defined benefit plan,
there are no separate accounts for employees. Instead,
there is Imply acommon fund out of which each retiring
employeeis entitled to a specified monthly benefit. The
amount of the benefit is usudly based on aformula, such
as years of service, times highest annua income, times
some factor such as 1.5%, divided by 12. So for an
employee earning $50,000 who retires after 30 years, his
monthly benfit is 30 x 50,000 x .015/12 = $1875. The
employer isobligated to keep sufficient assetsin the fund,
based on actuarid computations, to enable himto pay the
benefits when they come due.

In addition to the existence or absence of aseparate
account, other mgor differences between defined
contribution and defined benefit plans include:

I Investment risk. Inadefined contribution plan,
the employee winsif the market goes up and loses if the
market goes down. In a defined benefit plan, the
employer bears the investment risk.

I Mortality risk. If the employee lives for many
years after retirement, he may use up dl the fundsin his
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defined contribution account. But if he had a defined
benefit plan, his monthly annuity continues for life. In
short, the employer bears the mortdity risk in a defined
benefit plan; the employee usudly bears that risk in a
defined contribution plan.

I Insurance. Defined benefit plans are insured by
the federd Penson Benefit Guaranty Corporation, for
which the employer paysan insurance premium. Defined
contribution plans are not insured because there is no
guaranteed benefit at retirement.

I Settlement options. Defined benefit planssmply
pay the prescribed monthly benefit. In a defined
contribution plan, the retiring employee can usudly use
the amount in his account to purchase an annuity or,
optionally (and subject to his spouse’ s consent) take the
account in a lump sum or rall it over to an individua
retirement account (IRA) from which he may make
periodic withdrawals.

I Funding. Defined contribution plans aredways
fully funded (assuming the employer actudly makes the
contribution he has promised to make), because the
benefit is based on whatever is in the account. Defined
benefit plans may become underfunded if, for example,
investments don't turn out as expected, or if retirees live
longer than their life expectancies. For that reason, the
employer must do an annud actuaria study of the plan
and cover any shortfals. Of courseg, if investments have
performed better than expected, the employer’s funding
obligation will be reduced.

1 “Loading.” Defined benefit plans which use a
years-of-sarvicelhighest-pay  formula to  determine
benefitsare said to be* back-loaded” because the size of
the benefit produced by the formula tends to increase
sgnificantly in thelast few years of employment. Defined
contribution plans tend to be more *“front-loaded”
because the benefit amount grows at a more even rate.

A cash baance plan is technicaly classfied as a

defined benefit plan. However, cash baance plans have
characteristics of both defined benefit and defined
contribution plans. For that reasons they are sometimes
cdled “hybrid” plans.

In a cash balance plan, the employee establishes a
hypothetical account for each employee. The account is
hypothetica because there are no actual specific assets
that belong to the employee; the “account” isredly just a
bookkeeping entry.

The employer credits the hypothetical account with
a specific dollar amount each year, usualy based on a
percentage of the employee’s sdary. In addition, the
employer credits the account with interest earned on the
account balance—either afixed interest rate or aratetied
to Treasury bills or some other index. For example,
suppose an employer establishes a cash baance plan
under which he credits 8% of sdary and whichisdeemed
to earn interest a 7% per year. For an employee who
earns $35,000 per year, the baance in the hypothetica
account will be $2,800 at the end of thefirst year (8% of
$35,000). At the end of the second year, the balancein
the account will be $5,796: the origind $2,800, plus 7%
interest on that amount ($196), plus another $2,800
credited at the end of the second year. When the
employee retires, his benefit isbased on whatever isthen
in the hypothetica account.

Because each employee does have an account —
abet hypothetical — and because the amount of the
ultimate benefit depends on what's in the account at
retirement, cash baance plans look like defined
contributionplans. Other characteristics, however, make
them look like defined benefit plans. For example, the
employer bears the invesment risk sinceif thefund earns
morethan theinterest rate promised to employees (7%in
the above example), the employer’ s funding obligation is
reduced.

For purposes of this discusson, the most important
characteridtic is loading. Cash baance plans are not
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back-loaded since, like defined contribution plans, the
benefit amount tends to grow a an even rate over the
years.

And that's the problem. Asthe ERISA Advisory
Council observed initsreport, cash baance plansin and
of themsdlves are neither good nor bad. They just have
ther own particular characteristics. But when an
employer converts from a defined bendfit plan to acash
balance plan, older workers who are nearing retirement
miss out on the back-loaded jump in benefit amount they
had expected.

Another problemwith conversionsiswhat isreferred
to as“wear awvay.” Suppose an employer convertsfrom
adefined benefit to a cash bdance plan and, at the time
of the converson, the benefit then accrued under the
defined benefit plan for some employeesishigher thanthe
benefit the employer is offering under the cash balance
plan. (Thisis morelikdy to bethe case with older, more
senior workers than with younger ones) In some
ingtances, the employer will smply freeze dl future
contributions until the employee' s benefit amount under
the new plan has reached (“worn away”) the benefit
amount under the old one.

There are severd approaches to solving the
conversion problem for more senior employees. One
migt be to credit the employee's hypothetica cash
bal ance account with the actuarid equivaent of hisbenefit
under the defined benefit plan. This solves the wear-
away problem, but it does not really address the loss of
the back-loaded jump.

Other trangtion arrangements target the specific
employeeswho are being disadvantaged. With thoughtful
plan design, employerscan, for example, provide specid
benefit formulas for them that mimic the benefit they
would have received but for the conversion.

Thereisno clear answer yet on whether conversions
are discriminatory or violate the ADEA. But even if a

conversonisperfectly legd, employersshould be mindful
of the effect on older workers. Employersshould aso be
mindful of the ERISA requirement that employersgive at
least 15 days advance notice to each plan participant of
any plan amendment that will causeasignificant reduction
in future benefit accruds.

Statutory references. 26 U.S.C. §401; 29U.S.C. §
1001.

Regulatory reference. 26 C.F.R. 8§1.401; 29 C.F.R.
§ 2500.

EMPLOYER'S SURVIVAL GUIDE reference.
9.02.

FLMA'’s “Equivalent Position”
Requirement

hen an employee returns to work after being
Wout on leave under the Family and Medical

Leave Act, theemployer isrequired to restore
the employee to the same position he held before taking
leave, or to an equivaent position. What does FMLA
mean by “equivalent”? A recent case from the U.S.
Court of Appeds for the Eighth Circuit (which hears
gppeds from federal courts in the Dakotas, lowa,
Nebraska, Minnesota, Missouri, and Alabama) helps
answer that question.

Linda Cooper worked for the Olin Corporation a a
plant in Independence, Missouri, making ammunition for
the U.S. Army. Cooper was part of a crew that ran a
locomotive from one part of the plant to another,
trangporting raw materials and finished products. Her
primary job was to operate the locomotive, which she
had no trouble performing.

Cooper had a long history of depresson,
exacerbated in the fal of 1996 by persond problems
unrelated to her work. She took a severa leaves of
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absence under the advice of her persond physcian and
socid work counsdor. By mid-November both her
physician and counsdlor recommended that she return to
work without restriction.

In accordance with standard Olin policy, Cooper
reported to the company doctor for clearance to resume
her job. After consdering Cooper’s condition and
medication, the company doctor said that, despite the
recommendation of Cooper’s persona physician, he
would not clear her until he was satisfied she could safely
drive thetrain. Unfortunately, the company doctor made
litle effort to contact Cooper’s private physician or
otherwiseresolvethe question of Cooper’ sfitness. Inthe
meantime, Cooper was assigned office work, but she
kept the same title, pay and benefits as her locomotive
job.

Over the next few weeks, Cooper suffered several
relapses of her depression, which she attributed to the
company doctor’s refusal to clear her for return to the
locomoative job. In early January, the company doctor
placed her on permanent redtriction and told her to find
another job withinthe plant. Eventually, Cooper went on
long-term disability and sued Olin for violating FMLA.

No one disputed that Cooper’s depression was a
“serious health condition” under FMLA andthat her leave
therefore qualified asFMLA leave. And Cooper hersdlf
conceded that upon return to work she continued to
retain her job title and that her pay and benefitswerethe
same. Sheargued, however, that the dutiesand functions
of her office assgnment were so different from those of a
locomotive engineer thet, as a practical matter, she was
not assgned to the same or an equivaent postion as
required by FMLA.

The Court firg reviewed FMLA’s datutory
language, which provides—

Any digible employee who takes [FMLA] leave
... shdl be entitled, on return from such leave ... to

be restored by the employer to the postion of
employment held by the employee when the leave
commenced [or] to be restored to an equivaent
position with equivaent employment benefits, pay,
and other terms and conditions of employmen.

Citing Department of Labor regulations that define
“equivadent pogtion” as—

one that is virtudly identicd to the employee's
former positionintermsof pay, benefitsand working
conditions, including privileges, perquistesand status

the Court ruled that mere retoration of sdary, title and
benefits“ does not necessarily condtitute restoration tothe
same position ... when the job duties and essential
functions of the newly assgned position are materidly
different from those of the employee's pre-leave
position.”

Accordingly, the Court sent the case back to the
digtrict tria court for a determination whether Cooper’s
position as an office assstant was equivaent in terms of
duties, functions, privileges, perquisites and atus as her
prior job as locomotive engineer.

Statutory reference. 29 U.S.C. § 2601.
Regulatory reference. 29 C.F.R. § 825.

Case reference. Cooper v. Olin Corp., 246 F.3d
1083 (8™ Cir. 2001).

EMPLOYER'S SURVIVAL GUIDE reference.
6.02.
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Telecommuting as a Reasonable
Accommodation Under the ADA

ruled that an employee could not ingst upon working
at home as a reasonable accommodation under the
Americans with Disabilities Act.

I n another decison from the Eight Circuit, the Court

Toro, theemployer inthecase, hired Lynn Heaser as
an adminigrative secretary in 1990. Within ayear or o,
Heaser developed avariety of hedth problems, including
multiple chemicd sengtivity, fibromyagia and dlergies
Heaser suspected that her problems were connected to
ar qudity a the office and she derted Toro management.
The company attempted to accommodate her by alowing
her to work from home onatemporary basis. Later, the
company moved her to a different office, but her hedth
problems persisted.

Eventudly, Heaser went on temporary disability.
When that benefit expired, she requested that she be
alowed to work a home indefinitely. Her request was
supported by a treating physician, who stated in a letter
to Toro that Heaser must avoid plastics, carbonless paper
forms (which Heaser had to handle as a routine part of
her job), perfumes, colognes, exhaust fumes, etc. Toro
refused the request and terminated her.

For purposes of the case, Toro admitted that Heaser
was disabled within the meaning of the ADA, and Heaser
admitted that, without reasonable accommodeation, she
was not qudified to do her job. The question, then, was
whether at-home work was a reasonable
accommodation.

In answering the question, the court assumed that
working at home may, in certain circumstances, be a
reasonable accommodation. The court concluded,
however, that this was not one of those circumstances.
In order to accommodate Heaser, Toro would have to
computerize itsinventory and invoicing sysem —adgep it
was then preparing to take but had not yet accomplished

—and thenarrange for Heaser to obtain remote accessto

the computer system. Toro would aso haveto diminate
the carbonless paper formsit used. These actions, said

the court, would have amounted to an overdl change in

Toro's manner of conducting its business, and Toro had

no obligation to do that in order to accommodate a
disabled employee.

Statutory reference. 42 U.S.C. § 12102.

Case reference. Heaser v. Toro Co., 247 F.3d 826
(8" Cir. 2001).

EMPLOYER'S SURVIVAL GUIDE reference.
11.03,18.02.

Temp Agency Liability for
Negligence of Temp Worker

ho is lidble for damage caused by a temp
Wworker’ s negligence — the temp agency who

supplied the worker or the employer at the
worksite where the temp was working? On the facts
described below, the federd trid court in Maryland
recently ruled that the worksite employer had to bear its
own loss and could not look to the temp agency for
reimbursement.

The well-known home builder NVR, Inc. (which
does business as Ryan Homes) had a contract with Just
Temps to supply temporary laborers on an as-needed
basis. The contract provided that the laborers would be
independent contractors and not employees of NVR.
The contract dso said that Just Temps would provide a
foremanat al worksiteswhere Just Tempslaborerswere
working and that the laborers would do their work in a
neat and workmanlike manner. Finaly, the contract said
that Just Temps would indemnify NVR for any injury or
property damage arising from work done by thelaborers,
but theindemnity obligation would not gpply to any losses
attributable solely to the negligence of NVR.

Page 6



Employer Alerts!

September 2001

In the spring of 1999, an NVR supervisor a a
condominium congtruction project placed an order with
Just Temps for two laborers the following day. He did
not specify the particular work that would be involved
and he did not request that Just Temps provide a
foreman.

The NVR supervisor had two propane tanks set up
at the project, each of which was connected to a heater
to dry out some congruction materids. When the Just
Temps laborers arrived, the supervisor first instructed
them to move some bricks. Later in the day, he
ingructed them to move some other propane tanks that
were dso located a the Ste. The supervisor then Ieft the
worksite.

The |aborers began moving the tanks but found them
to be very heavy. One of the laborers had the less than
brilliant idea of letting some gas out of the tanks to make
themlighter. When hedid so, anearby heater ignited the
gas, the propane tank exploded, and a resultant fire
caused extensdve damage to the condominium project.

NV R sued Just Tempsfor the damageto its project,
daming —

1 that Just Temps had failed to provide aforeman per
the contract;

that Just Temps aso was in breach of contract
because its laborers failed to work in a neat and
workmanlike manner; and

that in any event the laborers were Just Temps
employees, so0 that Just Temps was lidble for their
negligence and was liable under the indemnity
provision of the contract.

The court rgected dl theseclaims. Astothelack of
aforeman, the court ruled that NV R had not requested a
foremanandin fact hadnever requested aforeman, even
though it gpparently had a contractua right to do so.

Asto the claim that the laborers had not done their
work properly, the court said that NV R knew they were
unskilled. Having failed to specify to Just Temps what
particular work they would be required to do, NVR
could not complain that the laborers were unfamiliar with
propane tanks and their associated dangers.

Findly, the court ruled that at the time of the firethe
laborerswereemployees(“borrowed servants’) of NVR,
not employees of Just Temps. This was S0 despite the
contract provison making the laborers independent
contractors, sinceit isthe rdationship infact, not contract
language, that governs. The facts here showed that
NVR's on-site supervisor had the power to request
paticular laborers, to discharge them if he was
disstisfied, and to control the work assigned to them.
That made them employees of NVR.

Because the laborerswere NVR's, not Just Temps
employees, their negligence was attributableto NV R, not
Just Temps. Therefore, NVR could not recover under its
negligence or indemnity clams, ether.

While court’s decison may at first blush appear to
disregard a perfectly legal contract between the two
parties, the result was fair under the circumstances. The
contract was heavily danted in NVR's favor, probably
due to NVR'’s superior bargaining power with the temp
agenciesit uses. Tha doneis not enough to overturn a
contract. But the fact that the parties themsdves didn't
follow the contract in their day-to-day dedlings freed the
court to place liahility in accordance with ordinary legd
principles.

Casereference. NVR, Inc. v. Just Temps, Inc.,
F.Supp.2d __ (D.Md. No. 00-2991, decided July 31,
2001).

EMPLOYER'S SURVIVAL GUIDE references.
1.01; 19.06.
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Virginia Weighs in on the
Going-and-Coming Rule

on a Maryland decision gpplying the going-and-

coming rule in workerS compensation cases.
“Workers Compensation: The Going-and-Coming
Rule” Employer Alerts!, June 2001, p. 1. Virginia has
now addressed the issue aswell.

T he June 2001 issue of Employer Alerts! reported

Barbara Blaugein, who lived in Slver Spring,
Maryland, was hired by the Mitre Corporationin 1992 to
work @ its Tysons Corner, Virginia fadlity. Blaustein
commuted from Silver Spring to Tysons Corner by car,
using the free parking Mitre provided its employees.

In 1995, Mitre entered into an Inter-governmental
Personnel Assgnment Agreement, pursuant to which
Blausein began working a the Nationa Science
Foundation in Arlington. The NSF did not have free
parking, o Blaustein had to pay for parking in a public
garage under NSF sbuilding, or take the Metro subway.
When Blaugtein accepted the NSF assignment, Mitre
agreed to reimburse her for the cost of parking, or the
subway fare, which ever she choseto use.

One February morning in 1997, after Blaustein had
parked her car at the Wheaton metro station and was
waking to the subway entrance, she was struck by
another car.

Blaugeinfiledaworkers compensationclamfor her
injuries. Recognizing that under the going-and-coming
rule injuries received while commuting are generdly not
covered, she argued that because Mitre reimbursed her
for her transportation costs, and because shewasaMitre
employeeassgned to the NSF, theincident fell within one
or more exceptionsto the rule.

The Virginia Court of Appeals, which hears appeds
from the VirginiaWorkers Compensation Commission,
first identified three exceptions to the rule —

I the" transportation” exception—wherethemeans
of transportation are provided by the employer or
the time consumed by travel ispaid for and included
in the employee’ swages,

the “proximity/special hazard” exception —
where the way used by the employee to get to and
from employment is the sole and exclusive means of
ingress and egress, and

the “ special errand” exception — where the
employee is engaged in some duty or task in
connection with his or her employment.

Since the “proximity/specid hazard” exception
clearly did not gpply, the court limited itsdiscussonto the
first and third exceptions.

Asto the transportation exception, the court pointed
out that Mitre' sonly agreement wasto pay for parking or
Metrofare. It had not agreed to pay for her time en route
or to reimburse her for gas, mileage, or parking a the
Metro lot. In other words, Blaustein's injury occurred
before the trangportation exception had become
goplicable that morning.

The court stated in afootnotethat it was not deciding
whether Blaugtein would have been covered if the injury
had occurred while she was standing on Metro platform.
Presumably she would have been covered under the
trangportation exception if she had been injured while
actudly in a Metro car, since Mitre was paying for that
portion of the commute.

As to the specia errand exception, the court said
that there was nothing specia about Blaustein's going to
work as NSF. She had been detailed to that agency for
over 15 months preceding the accident, so that
commuting to NSF was for Blaustein a daily, not a
specia occurrence.
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Casereference. Blausteinv. Mitre Corp. (Va App.
No. 2860-00-4, decided Aug. 7, 2001).
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Wrongful Termination Update

reason or for no reason, they can't be fired for

a“bad” reason. Firing an employee because of
his or her gender, age, race, etc., is one of those bad
reasons. So, too, is retdiating againgt an employee for
exercdsng datutory rights granted under anti-
discrimination and Smilar laws.

n [though at-will employees can be fired for any

Separate from the anti-discrimination lawvsisabody
of judge-made law that protects a-will employees from
so-caled “wrongful” or “abusive’ discharges. Inessence,
employees cannot be fired when doing so would be
contrary to some important public policy.

All three locd jurisdictions dlow fired employeesto
sue for wrongful discharge, but they differ on what
conditutes a sufficiently important public policy to dlow
damage awards. Recent casesin Maryland and Virginia
illustrate just how strong a showing an employee must

make to succeed with awrongful discharge suit in those
states.

Maryland. Edward Wholey had worked as a
Sears, Roebuck security officer for 24 years. He was
also, coincidentaly, a part-time deputy sheriff for Anne
Arundd County. In 1994 Searshired anew manager for
its Glen Burnie store and Wholey observed him on a
number of occas onstaking merchandisefrom the display
floor and placing it in the manager’'s office. Wholey
suspected that the manager was steding.

Wholey contacted his own security supervisor and
got permission to st up asurvelllance van from which he
could observe the manager’s office. Unfortunately, the
van could not be positioned to get an adequate view, sO
Wholey requested and obtained permission to search the
manager’ soffice. During the search, Wholey found some
but not al the merchandise he had seen the manager take.
Wholey could not say one way or the other, however,
what happened to the missing merchandise, later admit-

In this issue ...
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ting that the merchandise could have been returned to the
display floor.

Shortly after the office search, Wholey learned that
the manager had made an inquiry about the time a
particular security guard would be coming on duty. This
fudled Wholey’ s suspicion about the manager, so Wholey
requested and obtained permission to ingal surveillance
camerasin the manager’ soffice. The next day Wholey’s
supervisor caled Wholey and indructed him to remove
the cameras based on ingtruction from another Sears
officid that the store manager “ deserved more respect.”
Wholey did 0 and discontinued his investigation of the
manager.

A few weeks later, Wholey was told that Sears
offiads disapproved his handling of the investigation,
paticulaly the inddlation of survellance cameras.
Wholey was asked to quit. When he refused, he was
fired.

In his subsequent wrongful discharge suit againgt
Sears, Wholey clamed that Mayland favors the
investigation and prosecution of crimes and that, in firing
him, Searsviolated a clear mandate of Maryland public
policy.

The Mayland Court of Specid Appeds
(Maryland's intermediate appellate court) disagreed.
While acknowledging that, in proper circumstances, an
employee may bring a daim for wrongful discharge, the
Court stressed that this congtituted “a narrow exception
to [the] well-established principle’ that “an at-will
employee may be discharged by his employer for any
reason or for no reason.” Here, Wholey failed to show
that his grievance was anything more than a private
dispute regarding the employer’s execution of norma
management operating procedures.

More generdly, the Court observed that adam for
wrongful discharge must be grounded on either (1) an
employee srefusd to violate the law or the legd rights of

athird party, or (2) an employee's exercising a specific
legd right or duty. Mere whistleblowing — reporting
crimind activity asavolunteer wherethereisnolegd duty
to report — does not involve a clear mandate of public

policy.

Virginia. The Virginia Supreme Court recently
considered a case involving a police officer, Brendhan
Harris, who was employed by the City of VirginiaBeach.
While responding to aresidentia burglary report, Harris
got into an dtercation with the burglary victim and the
victim’'ssigter. He subdued the sister with pepper spray,
arrested her, and transported her to a nearby hospital —
astandard procedure when pepper spray has been used.
While trangporting the sister, Harris reported the incident
to his supervisor.

Harris' s partner aso reported the incident, but the
partner related a somewhat different verson which
suggested that Harris had mishandled the Situation and
causeditto escdate. Having received conflicting reports,
the supervisor concluded that, pending further
investigation, formal charges should not be placed against
the sgter. The supervisor ingructed Harristo release the
Sder.

Harris complied with his supervisor’s order, but he
then obtained arrest warrants againgt both the victimand
the sger. He had a fdlow police officer serve the
warrant againg the sster, keeping the other warrant in his
possession.

When the supervisor learned of the warrants, he
ordered Harristo surrender the one il in his possession,
and he took steps to have the charges againgt the sster
dismissed. Harris's precinct captain then sent Harris a
letter ingtructing him to take no further actionin the matter
in his capacity as apolice officer.

Not willing to let the matter drop, Harris next
appeared in uniform before a magistrate and obtained a
warrant agang his supervisor, chaging him with
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obgtruction of justice—agatutory crime. By that timethe
City of Virginia Beach had had enough, and it fired
Harris.

Harris then sued for wrongful discharge. Heclaimed
that, as a police officer, he had a sworn duty to arrest
people who violate the law and that no one, including a
superior, may lawfully order a police officer to refrain
from performing his duty. Thus, reasoned Harris, his
termination for obtaining awarrant againgt his supervisor
wasin violation of Virginia public policy.

The Court began with a brief discusson of the
wrongful discharge exception to the employment-at-will
doctrine.  As in Maryland, the Virginia exception is
“narrow.”  With reference to Harris's clam that the
Virginia Statute against obstruction of justice expresses
that state’ s public policy, the Court said:

While al gatutes of the Commonwedth reflect
public policy to some extent, since otherwise they
presumably would not have been enacted by our
Genera Ass=mbly, termination of an employee in
violaion of the policy underlying any one of them
does not automaticaly give rise to a common law
cause of action for wrongful discharge.

The Court then observed that in only two instances
will the public policy underlying a Statute support a
wrongful discharge daim: first, wherethe statute contains
expliat statements of public policy; and second, where
the dtatute is designed to protect the property rights,
persona freedoms, hedlth, safety, or welfare of the
people in general. Further, the employee must be a
member of the class of individuds that the specific public
policy isintended to benefit.

Harris sclaim, said the Court, does not satisfy these
requirements. Harrisattempted to invoke the obstruction
of justice statute not to protect the public, but only to
judtify hisdecisonto disregard hissuperior’ singtructions.
If Harris's claim were alowed to succeed, then virtualy

any police officer who beieved a personne action
interfered with enforcement of the law could ignore his
supervisor’ singructions with impunity.

Casereferences. Sears, Roebuck & Co. v. Wholey,
2001 WL 985080 (Md. App. No. 1490, decided August
29, 2001); City of Virginia Beach v. Harris, 523
S.E.2d 239 (Va. 2000);

EMPLOYER'S SURVIVAL GUIDE reference.
1.03.

Spousal Rights in Pension Plans

on a Supreme Court case that invalided a

Washington State law because it interfered with
uniform, nationwide rules governing pension plans under
ERISA. “ERISA Preemptionof State Law,” Employer
Alertsl, May 2001, p. 2. The Court’s decisoncame as
a boon to plan administrators because it relieved them
from tracking the laws of multiple states where plan
sponsors do business or where plan participants or
bendficiarieslive.

T he May 2001 issue of Employer Alerts! reported

In a decison that seems to ignore federa law, the
Maryland Court of Specid Appea shasnow muddiedthe
waters for local employers. Some background will help
put the decision in context.

ERISA —the Employee Retirement Income Security
Act — is a federd datute that applies to virtudly al
employer-sponsored benefit plans. Among Congress's
gods in enacting ERISA was the cregtion of a uniform
body of federal law to protect employees and retirees
from widespread abuse of benefit plans.

The Internad Revenue Code contains a number of
requirements that pardld ERISA and that must be
satisfied in order for employee benefit plans to be
recognized as “qudified plans’ and receive favorable tax
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treetment. But even if a plan is not qudified or is not
otherwise subject to Interna  Revenue Code
requirements, it can till be subject to ERISA.

ERISA intentiondly mekes it difficult for plan
participantsto divert benefitsfromtheir spouses. Thelaw
requiresthat when aplan participant retiresand he or she
has a gpouse, benefits must be payable in the form of a
joint and survivor annuity —an annuity that will bepaid to
husband and wife jointly and that will continue to be paid
(at a reduced rate) to the surviving spouse if the plan
participant diesfirst. In order for benefits to be paid in
some other fashion, such as to a different beneficiary or
in a lump sum, the spouse must consent in writing.
Spousal consents must satisfy the following Statutory
requirements.

1 they must beinwriting;

1 they must designate some other beneficiary, which
may not be changed without the spouse’s further
consent (unlessthe consent expresdy permitsfurther
changes without consent);

1 they must acknowledge the effect of the change; and

1 they must be witnessed by a plan representative or
notary public.

ERISA requires plans to contain an “ anti-aienation”
provison — a provison that plan participants cannot
assign their interests in the plan and creditors cannot
reach those interests. However, ERISA contains an
exception for spouses of plan participants in divorce
proceedings. Under ERISA, adivorce court canissuea
“qudified domestic relations order” —QDRO —awarding
one spouse a portion (or dl) of the other spouse’'s
pension plan as dimony, child support, or smply as a
divison of marital property.

The Supreme Court case mentioned above dealt
witha Washington statute that said a divorce decree had

the effect of automaticaly revoking a beneficiary
designaioninfavor of aformer spouse. Presumably, the
Washington legidature fdt that after a plan participant
gets divorced, he probably does not want his ex-spouse
to receive plan benefits, even if he forgets to submit a
beneficiary change. The Supreme Court said that such a
datuteis preempted by ERISA, which statesthat the plan
documents themselves govern determination of who is
the right beneficiary.

The Supreme Court may have relieved plan
adminigrators from the vagaries of state law, but the
Court did not address the effect of private agreements
between the spouses themsdlves.

Suppose that a divorcing couple is able to reach an
agreement that the husband will kegp hispension plan, the
wifewill kegp hers, and neither will daim any interest in
the other’ s plan. Or supposethat even before the parties
are married they enter into a prenuptia agreement by
which each party gives up in advance any rights to
penson benefits from the other party. (Prenuptia
agreements commonly have such provisons where, for
example, each party has previoudy been married, each
party isfinancialy secure, and each party wantsto leave
his entire estate to children of a prior marriage.)

A typica problem the plan adminigrator facesisthis
a plan paticipant dies, the participant’s children clam
benefits based on a separation agreement or prenuptial
agreement which waives dl spousd rights and the
surviving spouse or ex-spouse (who has had a change of
heart) ds0 dams benefits, arguing that the waiver is
invadid. If the plan adminigrator pays one of the
clamants, the other might sue and force the adminigtrator
to pay again. So the adminigtrator is forced to ask a
court for guidance.

A number of federal courts have addressed just such
guestions.  Some of those courts have ruled that a
Separation agreement or prenuptial agreement thet failsto
satisfy ERISA’ s pecific requirementsisineffective. One
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federal trid court in New Y ork went so far asto say that
a prenuptiad agreement can never satisfy ERISA’s
requirements since, by its very nature, it is between
fiancees, not spouses. (On appeal, the Court of
Appedls for the Second Circuit said it was leaving the
fiancee question open.)

Other federd courts, including the Fourth Circuit
(whichhearsgpped sfromfedera courtsin Maryland and
Virginia) appear to take the view that ERISA’ sstatutory
requirements are not applicable in a divorce context.
According to those courts, a voluntary separation
agreement inwhich one spouse givesup any cdlam againgt
the other’s pension is effective 0 long as it specificaly
refersto the plan involved.

The Maryland Court of Special Appeals has now
gone even further. In an opinion released August 31, the
court consdered the effect of the following provisonina
prenuptia agreement, signed before the parties were
married:

The parties hereby expressy waive any lega right
either may have under any Federd or statelaw asa
spouseto participate asapayee or beneficiary under
any interest the other may have in any penson plan,
profit sharing plan, or any other form of retirement or
deferred income plan, including, but not limited to,
the right either spouse may have to receive any
benefit in the form of alump sum death benefit, joint
and survivor annuity or pre-retirement survivor
annuity pursuant to any state or Federa law.

Attached to the prenuptid agreement were written
disclosures of the partties respective assets. The
husband’ s disclosure specificaly mentioned the plan a
issue in the case.

After the husband died, his surviving spouse made a
dam for benefits. The husbhand’s former spouse, who
was the named beneficiary under the plan per an earlier
separation agreement, also made claim. The Court of

Specia Appedls ruled in favor of the former spouse,
hoding that the waver language in the prenuptia
agreement was effective. The Court dismissed Interna
Revenue Code provisons as to what congtitutes an
effective waiver, saying that those provisons only dedl
with whether a plan qudifies for favorable tax treatment;
they don't create any substantive rights to plan benefits.
(Either the attorneys in the case failed to argue, or the
Court amply ignored, the parald provisions of ERISA
which do create substantive rights) The Court did not
even acknowledge the existence of federal cases that
have wrestled with questionsasto thevdidity of waivers
in separation and prenuptia agreements.

The bottom line for locad adminigtrators is thet they
cannot rely just on plan documents, on-file beneficiary
designations and QDRO’s. They must also consider
prenuptia agreements, separation agreements (even if
they don’t qualify asQDRO's), and any other contractua
arrangement that purports to affect pengon plan rights.
And if they guesswrong, they may have to pay twice.

Perhaps the Supreme Court will revisit the question
and, asit did in the Washington State case, confirm that
ERISA aone answers the question of whom to pay.

Statutory references. 26 U.S.C. §417(a); 20 U.S.C.
88 1055, 1056.

Casereferences. Egelhoff v. Egelhoff,  U.S.
(No. 99-1529, decided March 21, 2001); Hurwitz v.
Sher, 789 F.Supp. 134 (S.D.N.Y. 1992), aff'd, 982
F.2d 778 (2d Cir. 1992); Laschev. George W. Lasche
Basic Profit Sharing Plan, 111 F.3d 863 (11" Cir.
1997); Iron Workers v. O'Brien, 937 F.Supp. 346
(D.Dél. 1996); Pedro Enterprises, Inc. v. Perdue, 998
F.2d 491 (7™ Cir. 1993); Estateof Altobelli v. IBM, 77
F.3d 78 (4" Cir. 1996); Heinemanv. Bright, __ A.2d
_ (Md.App. No. 602, decided Aug. 31, 2001).

EMPLOYER'S SURVIVAL GUIDE references.
9.03; 16.08.
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EEOC Changes Policy
on Retiree Health Plans

s a generd rule, Medicare rules and the Age
A Discrimination in Employment Act (ADEA)

require employers to offer current employees
who are 65 or older the same hedlth care benefits they
offer current employees younger than 65. In other
words, employers cannot take advantage of Medicare
digibility by reducing bendfits for their Medicare-digible
employees.

Medicare does not require the same parity between
retirees who are 65 or older and retirees who are
younger than 65. But until recently the EEOC did have
such arule.

Section 1V-B of the EEOC's Compliance Manual
used to provide that Snce Medicare digibility issmply a
“proxy for age,” an employer could not arbitrarily reduce
a retiree's hedth benefits once the retiree became
Medicare-digible — that is, once he reached 65.
According to the Manua provison, any such reduction
would haveto bejustified under one of the “safe harbor”
provisons of the ADEA.

The EEOC’ srule was based on adecisionlast year
by the U.S. Court of Appedsfor the Third Circuit (which
covers Pennsylvania). The Third Circuit held that the
ADEA's protection of “employees’ should be read to
include retirees as well.

On August 20 of this year, the EEOC announced
that it was rescinding Section 1V-B of its Manua and
would review the entire question. The EEOC’s action
appeared to be prompted by concerns that employers
were refusng to provide full hedth coverage to early
retirees for fear that they would belocked into continuing
those benefits once the early retirees reached 65.

The EEOC' saction doesnoat, of course, overrulethe
Third Circuit case. S0 a least in Pennsylvania, and

perhaps in other states as well, employers violate the
ADEA by reducing employer-sponsored heath benefits
for retired employees when they become dligible for
Medicare.

Regulatory references. EEOC Compliance Manud;
EEOC Press Release, “EEOC Rescinds Guidance;, Will
Review Policy on Retiree Hedlth Plans” Aug. 20, 2001.

Casereference. Erie Cnty. Retirees Ass' n v. County
of Erie, 220 F.3d 193 (3d Cir. 2000).

EMPLOYER'S SURVIVAL GUIDE reference.
11.02.

When is an Employment Action
“Adverse” for Title VIl Purposes?

federal Civil Rights Act for the discriminatory

conduct of its supervisory personnd if the
conduct amountsto a“tangible employment action.” The
theory is that when a supervisor hires, fires, promotes,
demotes, etc., heisexercisng hisemployer’ sauthority; if
he does soinadiscriminatory way, theemployer ought to
be held accountable. (The employer may or may not be
lidhle for hogtile environment-type discrimination by a
supervisor, depending on the circumstances. See
“Defending Sexud Harassment Clams” Employer
Alerts!, April 2001, p. 5.)

n n employer is dways liableunder Title VIl of the

For an employee to have a discriminaion clam
under Title VI, the tangible employment action must be
“adverse” Obvioudy, an gpplicant who is regjected for
discriminatory reasons, or an exiging employee who for
discriminatory reasonsisfired, demoted, or reassigned to
a less dedirable postion, has suffered an adverse job
action. On the other hand, trivia or inconsequentia
workplace actions will not support aTitle VIl dam. As
one court put it, not everything that makes an employee
unhappy is an actionable adverse action.
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When does an action rise above the trivia or
inconsequentid and qualify as adverse? The Supreme
Court has sad that the job action must amount to a
“ggnificant change in employment satus” The action
must dso be objectively detrimenta, not just something
that a particular employee didikes. Two recent cases
from the U.S. Court of Appeds for the Didtrict of
Columbia hdp explain these rules.

In one case, Regina Brown sued her employer, the
Export-Import Bank, for race and sex discrimination.
The adverse action Brown cited included both an
evauationof “fully satisfactory” which shecdamed should
have been “outstanding” or “superior,” and a transfer
which, though not affecting her pay or benefits, was less
desirable from her viewpoint.

The Court found no evidencethat the Bank’ sactions
were motivated by discriminatory intent. The Court went
onto say, however, that even if the Bank’ s motiveswere
improper, the actions it took were not adverse.

As to the evduation, the Court said that formal
criticism or poor peformance evauaions are not
necessarily adversefor TitleVII purposes. They areonly
interim actions that usualy have no immediate effect on
sdary or position. Asto thetransfer, the Court ruled that
a trandfer that is truly laterd and does not involve a
demotion in form or substance cannot amount to a
materidly adverse employment action. The Court
pointed out that to rule otherwise would be to involve
courts in “micromanagement of business practices.”

The second case shows, however, that while a poor
performance evaduation done is not an adverse
employment action, a reduced bonus based on the
evauation can support aTitle VIl clam.

Lisa Russl, awhite employee of the Department of
Veterans Affars received an “excdlent” rating for the
period in question and a bonus of $807, while a black
employeenamed Sherry Patton received an“ outstanding”
ratingand a$1,355 bonus. Bdieving thedifferentia tobe
racialy based, Russall sued.

The VA defended its evauaion based on the
Court’ searlier decisoninvolving ReginaBrown. TheVA
went on to arguethat bonuseswere discretionary and that
gnce RusH| actudly received a bonus, she suffered no
adverse employment action. The Court disagreed with
the VA and ruled in Russdl's favor. It hdd tha
discriminatory bonus awards violate Title VII and that a
discriminatory evaduation accompanied by a bonus
differential based on the evauation dso violates Title
VII.

Although the Court did not directly say so, it ruled by
implication that the $548 difference between Russel’s
and Patton's bonuses rose above the trivial and
inconsequentid and was “sgnificant” for Title VII
purposes. If that smdl difference can justify afederd civil
rights suit, the courts may indeed be involved in
micromanagement of business practices.

Statutory reference. 42 U.S.C. § 2000e.

Case references. Brown v. Brody, 199 F.3d 233
(D.C.Cir. 1999); Russdl v. Principi, 257 F.3d 815
(D.C.Cir. 2001).

EMPLOYER'S SURVIVAL GUIDE reference.
11.01.
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Job Rights of Employees
Called to Active Duty

esponding to the September 11 terrorist attacks,
the Presdent has cdled up thousands of
reservists and other members of the uniformed
sarvices. Employers should be aware that federd law
grants broad job protections to those called to active

duty.

The Uniformed Services Employment and
Reemployment RightsAct (USERRA), adopted in 1994,
requires employers to carry service members on leave
datus for benefit and seniority purposes while on active
duty, and to reemploy them when they return. USERRA
adso prohibits employers from discriminating against
vagans and persons in the uniformed services.
USERRA applies to al service members except those

who receive dishonorable or bad conduct discharges or
who aredischarged under |essthan honorable conditions.
To be digible for USERRA protection, the service
member mugt notify his employer that he has been cdled
to active duty, unless he is precluded from doing so by
military necessity or unless it is otherwise impossible or
unreasonable to do so.

Leave Status. Employees on active duty are
consdered to be on furlough or leave of absence. As
such, they are entitled to whatever benefits other amilarly
Stuated employeesreceive. In addition, an employee on
active duty —

I May (but cannot be required to) use any accrued
vacation or other leave with pay while on active

duty.

1 May eect to continue any employer-sponsored
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hedthinsurance coveragefor up to 18 months. (For
employees on active duty for less than 31 days, the
employee can only berequired to pay the portion of
the premium normaly charged to employees. For
employees on active duty for more than 30 days, the
employee can be charged up to 102% of the full
premium.)

I May continue to contribute to any retirement plan to
which he was contributing prior to active duty.

I Mud be treated as continuing to work for his
employer for purposes of computing theemployer’'s
pension plan funding obligation and benefits under
any penson plan in which he participated. (This
would be sgnificant for defined benefit plans which
use a formula that includes a years-of-service
component.)

Reemployment. A returning service member is
entitled to be reemployed unless the employer can show
that the employer’ s circumstances have so changed asto
make reemployment impossible or unreasonable or that
reemployment would impose an undue hardship. This
right appliesto service memberswho have been on active
duty for as long a five years, and in some cases even
longer.

The returning service member isentitled to be placed
in the position he would have been employed in but for
the call to active duty (or in a postion with equivalent
seniority, status and pay). Under this “escaator”
provison, the employer must take into consideration any
promotions or advancements the member would have
received if he had continued to work.

If a member who has been on active duty for more
than 90 daysis not qualified for an escaated postion, the
employer must make reasonable efforts to help the
member become qudified. For returning service
members who became disabled while on active duty, the
employer must make reasonabl e efforts to accommodate

the dischility.

To be digible for reemployment, the returning
service member mugt, after release from active duty,
notify his employer of hisintent to return to work. Strict
time limits gpply to this notice requirement —

1 If the period of active duty was less than 31 days,
the returning member must report to work on the
fird regular workday after his release from duty
(after dlowing for an 8-hour rest period and safe
trangportation home);

1 |f the period of active duty was between 31 and 181
days, the returning member must goply for
reemployment within 14 days after release from
duty; and

1 If the period of active duty was morethan 180 days,
the returning member must apply for reemployment
within 90 days after release form duty.

These time limits can be extended for up to two years or
more in cases of returning memberswho are hospitaized
or convaescing from anillnessor injury suffered whileon
active duty.

Once the employer has reemployed a returning
service member, the employer isredtricted in hisability to
discharge the member. Except for dischargesfor cause,
members who have been on active duty for 180 days or
less cannot be fired for a period of 180 days after
reemployment. Memberswho have been on active duty
for more than 180 days cannot be fired for one year.

Discrimination. Persons who are members of the
uniformed services, who have gpplied to become
members, or who have obligations to one of the
uniformed servicesare protected againgt discriminationin
hiring, retention, reemployment, promotion, or the
granting of any employment benefit.
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The Smdl Business Adminigtration has a disaster
loan program for smal businesses whose essentia
employees are cdled up for duty. Seefollowing article.

Statutory reference. 38 U.S.C. § 4301

EMPLOYER'S SURVIVAL GUIDE reference.
6.04.

SBA Loan Program Helps
Businesses Whose Essential
Employees Are Called Up

r military conflictsoccurring after Mary 1999, the
Fﬂaﬂ Business Adminigtration makes low-interest
loans available in amounts up to $1.5 million to

cover the on-going needs of smal businesses whose
essentia employees have been called to active duty.

The program, known as the Military Reservig
Economic Injury Disaster Loan program (MREIDL),
provides working capital to pay necessary obligationsas
they mature. It is not intended to cover lost income or
log profits.  An essentid employee is an individua
(whether or not an owner of the smal business) whose
managerial or technica expertise is critical to the
successful day-to-day operations of the business. For
loan amounts of $5,000 or less, no collaterd isrequired.
Higher amounts require collaterd, if avallable.

L oan applications may befiled beginning onthe date
the essentid employee is ordered to active duty and a
any time thereafter up to 90 days after the employee is
released from active duty.

For more information, go to

http://vww.sha.gov/disaster/mreidial .txt

Regulatory reference. 13 C.F.R § 123.500.

EMPLOYER'S SURVIVAL GUIDE reference.
6.04.

OSHA’s New Record-Keeping
and Reporting Requirements

n Presdent Clinton's last day in office, the
OOcnupati onal Safety and Hedlth Adminigration

issued find regulaions covering employer
record-keeping and reporting requirements, effective
January 1, 2002. On the first day of the new Bush
adminidration, the White House directed agency heads
gppointed by Presdent Bush to review pending
regulations and to delay their effective dates until such
reviews were compl eted.

OSHA undertook the required review and, in July,
issued a notice that the record-keeping and reporting
requirements would take effect as scheduled, with two
exceptions.  The two exceptions relate to hearing loss
and to musculoskeletd disorders (M SDs), both of which
are being studied further by OSHA.

The regulations issued by the Clinton adminigtration
included a new sat of forms and indructions. They are
avalable at

http://mww.osha-d c.gov/recordkeepi nd/ OSHA recordk
eepingforms.pdf

Since these forms cdl for information reeting to hearing
loss and MSDs, OSHA expects to issue new forms
before the January 2002 effective date, deeting
requirements for hearing loss and MSD information.

The st of formsincludes—

I Form 300, Log of Work-Related Injuries and
[lInesses,

1 Form 300A, Summary of Work-Related Injuries
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and llInesses, and
I Form 301, Injury and IlIness Incident Report.
The set dsoincludesspecificingructionsand worksheets.
Regulatory reference. 29 C.F.R. § 1904.

EMPLOYER'S SURVIVAL GUIDE reference.
10.03.

Employment Cases Pending
Before Supreme Court

October 1, promises to be an important one for
employers. Among theissuesthe Court will likely
rule upon are—

The Supreme Court’'s new term, which began

Arbitration. Last term the Court ruled that
arbitration clauses in  employment contracts are
enforceable, even where federd statutory rights such as
discrimination and sexud harassment are at steke. This
termthe Court will consider just how an arbitration clause
affects the EEOC's authority to pursue discrimination
camsin the courts.

The case grows out of a suit by an employee of
Wetfle House who clamed the company violated the
Americans with Disgbilities Act when it fired him without
atempting to accommodate his seizure disorder. The
U.S. Court of Appeds for the Fourth Circuit (which
hears gppeals of federal cases from Maryland and
Virginia) ruled that the arbitration agreement the
employee had sgned not only was binding on the
individud employee, it aso barred the EEOC from
pursuing remedies on behaf of the employee, such as
back pay, reingtatement, etc. However, the EEOC was
not barred from pursuing so-caled public remedies not
gpecificaly aimed a benefitting any individua employee,
suchasaninjunction prohibiting WaffleHousefrom future

violations of the ADA.

The Supreme Court heard ordl argument in the case
on October 10, 2001.

Disability. The Court has agreed to hear two cases
this term interpreting the Americanswith Disabilities Act.
One case, againg U.S. Airways, deds with whether an
employer isrequired to reassign a disabled employee to
adifferent position asareasonabl e accommodation under
the ADA, even though another employee is entitled to
hald the position under the employer’ s seniority system.
Argument in that case is scheduled for December 4,
2001.

In the second case, set for argument on November
7, 2001, aToyotaassembly plant in Tennessee has asked
the Supreme Court to review a decision of the Sixth
Circuit that Toyota is required to accommodate an
employee with carpa tunnd syndrome and tendinitis.
Toyota argued that those conditions do not amount to
disgbilities under the ADA, but the Sixth Circuit said they
are equivdent to have missing fingers or damaged or
deformed limbs, effectively preventing theemployeefrom
performing awide range of manud tasks.

Affirmative action. Of particular interest to
employers in the Washington region are the afirmative
action obligations of federa contractors. Back to the
Supreme Court for a third time is a would-be
subcontractor on a federally-financed highway
congtruction project in Colorado.

Although the subcontractor submitted thelow bid for
certain guardrail work, the prime contractor hired another
subcontractor. The prime contractor went with thehigher
bid only because that subcontractor was a certified small
busness controlled by socidly and economicaly
disadvantaged individuds, under aprogram smilar to the
Smdl BusinessAdminigtration’ s8(a) program. Under the
prime' s contract with the federd government, the prime
received extra compensation for hiring certified small
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businesses.

Concludingthat theprogram (which hasundergone
anumber of changesover thetenyearsthecasehasbeen
pending) met the appropriate “strict scrutiny” test
applicabletorace-based classfications, the Tenth Circuit
upheldtheprogramasconstitutional . Oral argument
beforethe Supreme Court isscheduledfor October 31,
2001.

Familyand medical leave. Department of L abor
regulations statethat unlessan empl oyer specifically
designatestimeoff asFMLA leave, thetwelveweeks
leavethat empl oyeesareentitled to under the Family and
Medical LeaveActdoesnotbegintorun. Accordingto
theDOL, evenif employer’ sleavepoliciesaremore
favorable to an employee than FMLA requires, the
employer must till designatetheleaveasFMLA inorder
to satisfy the statute.

RelyingonDOL regs, Tracy Ragsdaleclaimedthat
after being onleavefromWolverineWorldwideforsix
monthsfor cancer treatment, shewasstill entitledto
another twelveweeksunder FMLA. TheEighth Circuit
disagreedwith Ragsda e, holdingthat whereanemployer
grantsgreater leaverightsthanmandated by FMLA, the
employer’s FMLA obligations are satisfied. Oral
argument has not yet been schedul ed.

Undocumented aliens. May back pay beawarded
to anundocumented alienwhoissubjecttoanunfair
|abor practice? After HoffmanPlasticillegally fired
severd workersfor unionorganizing efforts, theNationd
Labor RelationsBoard orderedit traditional remedy —
rei nstatement with back pay. However, becauseoneof
thefiredworkerswasanundocumentedaien, theNLRB
limited theback pay awardto himtotheperiod prior to
Hoffman’s discovery of the worker’s lack of
documentation.

Hoffman appeal edtheawardtotheU.S. Court of
AppealsfortheD.C. Circuit, arguingthat it should not

have to pay anythingto an undocumented alien. The
D.C. Circuit rgjected Hoffman’ sargument and uphel dthe
NLRB. TheSupremeCourt hasagreedto hear thecase
but has not set a date for oral argument.

Religiousdiscrimination. The SupremeCourt has
refusedto hear aFourth Circuit decisioninvolvingan
employeeof Alamo Rent-a-Car whoinsisted onwearing
a head scarf along with her Alamo uniform. The
employee, Zeinab Ali, claimedwearing thescarf wasin
accordancewith her IS amicreligion. Her supervisor at
Alamotold her either to stop wearingthescarf or be
transferredtoapositioninwhichshewould haveless
frequent contact with customers. WhenAli refusedto
stop wearing the scarf she was transferred.

Claimingthat thetransfer amountedtoreligious
discriminationunder TitleVII, Ali sued. TheFourth
Circuitrgected Ali’ sclaim, rulingthat thejobtransfer did
not amount to an adverse employment action — a
requirement for Title VII claims.

Casereferences. EEOC v. Waffle House, Inc., 193
F.3d805 (4" Cir.1999),cert.granted,  U.S.
(N0.99-1823, March 26, 2001); Williamsv. Toyota
Motor Mfg., 224 F.3d 840 (6" Cir. 2000), cert.
granted, U.S._ (N0.00-1089, Apr.16,2001);
Barnett v. U.S. Air, Inc., 228 F.3d 1105 (9" Cir.
2000),cert.granted,  U.S._ (N0.00-1250, Apr.
16, 2001); Adarand Constructors, Inc. v. Sater, 228
F.3d1147(10"cir. 2000),cert.granted,  U.S.
(No0.00-730,Mar. 26, 2001); Ragsdalev. Wolverine
Worldwide, Inc., 218 F.3d 933 (8™ Cir. 2001), cert.
ganted,  U.S.__ (No.00-6029, June25, 2001);
Hoffman Plastic Compound, Inc. v. NLRB, 237 F.3d
639 (D.C.Cir. 2001), cert.granted, __U.S. __ (No.
00-1595, Sept. 25, 2001); Ali v. Alamo Rent-a-Car,
Inc., _F.3d__ (4™Cir. 2001), cert.denied,
U.S.__ , (No.00-1813, Oct. 1, 2001).

EMPLOYER'S SURVIVAL GUIDE references.
6.02; 11.03; 17.01; 19.01; 19.08.
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D.C. Circuit Deletes
Expletive Ruling

ould you be surprised to learn that abusive and
Wthreeteni ng languageisan essentid part of any

union organizing campaign and that an
employer rule againg such language is an unfair labor
practice? SowastheU.S. Court of Appealsfor theD.C.
Circuit.

The case grew out of a provison in the employee
handbook of Adtranz ABB Damler-Benz Transportation,
a company that refurbishes rail cars for the Bay Area
Rapid Trangt System in Cdifornia  The handbook
classfied use of “dousve or threatening language to
anyone on Company premises’ as “ serious misconduct”
warranting suspension for a first offense and possible
termination for subsequent offenses.

Adtranz was not unionized and the Machinigs and
Aerospace Workersunion (part of the AFL-CIO) began
organizing effortsin 1998. In December of that year an
election was held, which the union logt. The union then
filed unfair |abor practice charges againgt Adtranz citing,
among other things, Adtranz's abusive and threatening
language rule. The union argued that vulgar expletives
and racid epithets are “part and parcel of a vigorous
exchange that often accompanies labor relations”
Incredibly, the National Labor Relations Board agreed
and voided the dection.

The D.C. Circuit reversed the NLRB and strongly
criticized the Board in the process. The Court ruled that
unions were perfectly cgpable of acting civilly while
conducting organizing campaigns. The Court aso pointed
out that an employer may be exposed to clamsif it fails
to maintainaminima leve of cvility in theworkplace and
dlowsracid, gender, or amilar forms of harassment.

Statutory reference. 29 U.S.C. § 158.

Casereference. Adtranz ABB Daimler-Benz Trans.,,

N.A. v. NLRB, 253 F.3d 19 (D.C.Cir. 2001).

EMPLOYER'S SURVIVAL GUIDE reference.
19.08.

Maryland Court Holds Home
Healthcare Registries Liable for
Unemployment Insurance

Maryland' s home hedthcare industry, a circuit court

in Bdtimore has ruled tha, for unemployment
insurance (Ul) purposes, home hedthcare workers must
be treated as employees of the agencies that refer them.
Such agencies, which often operate as employment
regigries, traditiondly treat their workers asindependent
contractors. Independent contractors do not have taxes
and other withholdings deducted from their pay and they
are not covered by workers compensation or Ul laws.

I n adecisonthat will likely send shockwaves through

The case involved the Elizabeth Cooney Personnd
Agency, two of whose home hedlthcare workers claimed
Ul benefits under Maryland law. The Office of
Unemployment Insurance firgt ruled that the workers
were entitled to benefits and that the personnd agency
was their base employer. However, the Unemployment
Insurance Board of Appedls reversed and classified the
workers as independent contractors. The circuit court
has now reversed the Board and said the workers are
employees of the personnd agency for Ul purposes.

The circuit court’s decison sats out in detall the
relaionship between the personnel agency and its
workers, who include registered nurses, LPN’s
companions, and other care providers. For example, the
agency does a credit and background check on
gpplicants, as well as venifying credentids.  Although
workers sgn an independent contractor agreement with
the agency, they must pay 20% of al feesthey receiveto
the agency. Clients are typicaly asked to make checks
payable to both the worker and the agency, and workers

Page 6



Employer Alerts!

November 2001

are required to endorse the checks over to the agency,
which then deducts its 20% and pays the balance to the
workers. These and other factorsled the circuit court to
conclude that, at least for Ul purposes, the workers
should be classified as employees.

The decision, which is subject to appedl, raises a
number of thorny questions. For example, the personne
agency involved in the case asks workers listed on its
regisry to cdl in on Monday mornings to indicae
whether they are available for work that week. The
agency then matches available workers with the job
assgnmentsthey have. If aworker cdlsintoindicate her

avalability but the agency does not place her, is that
worker then consdered unemployed and entitled to Ul
benefits? These and other questions will need to be
answered if the decision stands as the law of Maryland.

Statutory reference. Md. Code, L& E § 8-101.
Case reference. O Connor v. Dept. of Labor,
Licensing & Regulation, Balt. City Cir. Ct. No. 24-C-
00-005405, decided Oct. 4, 2001.

EMPLOYER'S SURVIVAL GUIDE reference.
8.03.
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IRS Approves Leave-Based
Donation Programs

of employers are consdering programs alowing

their employees to forgo leave they have earned
in exchange for their employers contributing the vaue of
that leave to charity. The Interna Revenue Service has
now clarified the tax trestment of these contributions.

n saresult of the September 11 attacks, a number

Under “assgnment of income” and “congructive
recaipt” tax principles, an employeeistaxed onincomehe
has earned and has aright to receive, even if he doesn't
actudly receive the income or he assgns it to a third
person. Once an employee has earned paid leave, those
same principles may subject the employee to tax on the

leave payments, even if the employee authorizes his
employer to pay the vdue of the leave to a qudified
charity. Of course, the employee can dso clam a
charitable deduction for the contribution, but he must
itemize his deductions in order to do so. In addition,
charitable deductions are subject to various limits and
redtrictions.

It would be much easier if theemployee could Smply
ignore leave payments that are contributed in his name to
designated charities. And that’s exactly what the IRS has
now approved. For any contribution made to a qudified
charity before January 1, 2003, the IRS has agreed not to
assart that the payment condtitutes taxable income to the
employee. Further, employers are permitted to exclude
those payments from the W-2 forms they issue to
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employees. Of course, the employee cannot thendama
charitable deduction on hisindividud tax return.

Amounts paid to charities through a leave-based
donation program are usudly deductible by the employer,
ether as a charitable contribution or a business expense.

The IRS announcement does not address practical
issues an employer will have to face in administering a
leave-based donation program. For example —

1 Who will determine which charities are entitled to
receive contributions?

I Will employees be dlowed to contribute al accrued
leave, including Sick leave, persond leave, etc., or be
limited just to vacation?

1 How will the vdue of the leave be determined?

I Will employees who have contributed paid leave
continue to work, or will they take leave without pay?

Presumably, most employees who participate in a
leave-based donation program will want to work through
their leave, rather than take leave without pay. Bt this
crestes potentia problems for the employer who may not
have sufficient work to keep those employees busy.
Worse, the employer will now face an increased cash
drain, paying the employee hisregular compensation while
the employee works through his leave, and making an
additional charitable contribution in the employee s name,

Regulatory reference. IRS Notice 2001-64.

EMPLOYER'S SURVIVAL GUIDE reference.
5.01.

EEOC Authorizes Medical Inquiries
for Emergency Planning

he eventsof September 11 haveimplicationsfor the

Americans with Disabilities Act as wdl. While

employersshould generaly not ask their employees
about disabilities (unless the disability is obvious), they
may, according toarecent Equal Employment Opportunity
Commission ruling, ask whether employees will need
assgtance in an emergency evacuation because of a
disability or medica condition.

It remains up to the employee to decide whether
assstance is needed. Employers should not assume that
everyone with a disability will require assstance since, in
the EEOC’ swords, people with disabilitiesarein the best
position to assess their particular needs.

Along with theright to collect such information comes
an obligation to keep the information confidentia. See
“Privacy of Medica Records under HIPAA and ADA,”
Employer Alerts!, Feb. 2001, p. 2. But the ADA’s
genera confidentidity provison has an exception
permitting employersto sharemedica informationwithfirst
ad and safety personndl. For emergency evacuation
purposes, this includes security officers and other non-
medica persons who are responsible for assuring safe
evacuaion. Beyond that, however, employers must
safeguard the confidentidity of disability information.

Statutory reference. 42 U.S.C. § 12102.

Regulatory reference. EEOC Fact Sheet dated

October 31, 2001.

EMPLOYER'S SURVIVAL GUIDE references.
11.03; 13.03.
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Are Bonuses “Wages” under
Maryland’s Wage and Hour Law?

nder Maryland’ swage and hour law, an employer

can be sued for up to three times the amount of

any wages he improperly withholds from his
employee, and beforced to pay theemployee sattorney’s
feesaswdl. See “Maryland's Treble Damage Law for
Wage Violaions” Employer Alerts!, Oct. 2000, p. 4.
And dthough the statute includes bonuses in its definition
of “wages” not al bonuses qudify for treble damage
awards.

Joe Fitzpatrick was a project engineer for the
Whiting-Turner Contracting Company. Hewasasaaried
employee and, had he stayed with the company for two
years, he would have qudified to participate in the
company’ s bonus program.

After working for the company for about a year,
Fitzpatrick was offered an opportunity to leave the
company for ajobinvolving lesstravel. Beforementioning
the matter to the company, he learned that severa people
inhiswork group had received bonuses. So when he met
with his supervisor to discuss the possibility of leaving, he
aso asked about a bonus check. The supervisor
responded, “I have acheck for youin my pocket. All you
have to do istell me you are staying.”

Fitzpatrick gave further thought to hisstuation, but he
eventudly decided to take the other job. When the
company refused to pay him the bonus, he sued, arguing
that the company’s datutory obligation to pay him al
wages earned included the bonus.

The Maryland Court of Appeas disagreed.
Observing that “ onceabonus, commission or fringe benefit
has been promised as a part of the compensation for
service, the employee would be entitled to its enforcement
aswages.” Here, however, the company had decided to
give a bonus before Fitzpatrick had met his two-year
employment requirement. Therefore, the bonus was not

part of apromised compensation package. Instead, it was
merely a gift or gratuity revocable a any time before the
check was delivered.

Statutory reference. Md. Code, L&E § 3-507.1.

Casereference. Whiting -Turner Contracting Co.
v. Fitzpatrick,  A.2d __ (Md. No. 9, decided Oct.
17, 2001).

EMPLOYER’'S SURVIVAL GUIDE reference.
4.03.

Employee Committees and
Federal Labor Law

out, or a least keep control of, unions was to

form an organization for its employees which
appeared to, but in redlity did not, give employeesavoice
in their conditions of employment. Many of these so-
cdled employee committees were outlawved by the
National Labor Relations Act, which makes it an unfair
labor practice for an employer to dominate or interfere
with a labor organization. The Act defines “labor
organizaion” asany organization of employees tha exigts
to “ded with” theemployer concerning grievances, wages,
hours, or working conditions.

I I igoricdly, afavorite way for employers to keep

Not al employee committeesareillegd, however. A
recent decison by the Nationa Labor Relations Board
shows where the line should be drawn.

Crown Cork & Seal Company employs some 150
people & its duminum can manufacturing plant in Texas
At the time of the NLRB decision, the Company was not
unionized and therewasno organi zationd effort underway.

Ever since the plant opened in 1984, the Company
has used a management system in which it delegates
subgtantial operational authority to its employees. It
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accomplishes this through numerous committees in which
employees and management participate. These
committees make decisons by consensus on a wide
variety of workplace issues such as production, qudlity,
training, attendance, safety, maintenance, and even
discipline short of suspenson or discharge.  Although
senior management retains ultimate authority, it routindy
approves dl committee recommendations.

The NLRB ruled that these committeesare not “labor
organizations’ within the meaning of the Act, becausethey
do not exist to “ded with” management. Ingtead, the
committeesthemsel ves perform management functions. In
the NLRB’s view, each committee exercises as a group
authority that, in the traditional plant setting, would be
considered supervisory. So when a committee interacts
with company officids, the interaction is redly between
two management bodies. In effect, Crown Cork & Sed’s
committees do not deal with management, they are
management.

Statutory reference. 29 U.S.C. § 151.

Casereference. Crown Cork & Seal Co., NLRB Case
No. 16-CA-18316, decided July 20, 2001.

EMPLOYER'S SURVIVAL GUIDE reference.
19.08.

Security Guard’s Sexual
Assault — Who's Liable?

screeners, it aso does less publicized contract

security work at retall stores.  One of its
customers was a Safeway supermarket in southeast
Washington. There, according to a recent lawsuit, an
Argenbright security guard stopped atwelve-year old girl
suspected of shoplifting and, in the process, alegedly
fondled her.

n rgenbright Security not only provides airport

The girl’ smother sued both Safeway and Argenbright
on the girl’s bendf. Her suit was based on the legd
doctrine of respondeat superior, under which an
employer can be hdd vicarioudy ligble for the acts of its
employees committed within the scope of ther
employment. See“Employer Liability for Sexud Assaults
by Employees” Employer Alertsl, Nov. 2000, p. 5.

The questions presented to the D.C. Court of
Appeds weree  Who was the guard's employer —
Safeway, Argenbright, or both? and, Was the guard's
dleged crimind conduct within the scope of his
employment?

As to the first question, the court ruled that only
Argenbright, not Safeway, had the right to control the
guard’s performance of his work. All Safeway did was
monitor the work of the guards Argenbright sent, and
presumably, complain to Argenbright if aparticular guard
was unsatisfactory.

The second question was more difficult. The court
reasoned that scope-of-employment (and vicarious
lighility) usualy turn onwhether theemployee sactionsare
actuated, at least in pat, by a desre to serve the
employer’s interests.  While acknowledging that most
sexud assaults are solely for the employee’s persona
benefit and have nothing to do with the employer's
interests, the court viewed the aleged assault here as so
dosdy connected with the guard's assigned duties that it
could have occurred within the scope of the guard's
employment. Therefore, said the appeds court, the
question should have been submitted to ajury rather than
dismissed out of hand by the trid court.

Casereference. Brownv. Argenbright Security, Inc.,
2001 WL 1167464 (D.C. No. 99-CV-1603, decided
Oct. 4, 2001).

EMPLOYER'S SURVIVAL GUIDE references.
1.01; 19.06.
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S Corporation Distributions
Subject to Employment Taxes

eral tax laws generally recognize two types of
;rporati ons—"C" and“S’ corporations(so named
because of the Internd Revenue Code chapters
they are covered by). Mot ordinary business
corporations, from Microsoft on down, ae C
corporations. C corporations are taxable entities. They
not only file corporate tax returns, they must pay tax on
any net income. Net income isdso taxed agan whenitis
digtributed to shareholdersin the form of dividends.

One way for asmdl corporation with one or only a
few shareholdersto aleviate the burden of doubletaxation
isto elect S corporation status.  For federal income tax
purposes, an S corporation istreated in many respectslike
a partnership, in that net income is passed through to the
owners and is taxed only once a the individua level.

Regardless of how acorporation’sown net incomeis
taxed, however, dl corporations are subject to
employment taxes(F.I.C.A., F.U.T.A.and Medicare) on
compensation paid to their employees. Recently, two
enterprisng individuas thought they had figured out away
around any employment tax obligetions.

In one case, Dr. Kenneth Sadanaga, a veterinarian,
formed an S corporation inwhich hewasthe president and
0le shareholder. The corporation’s only business was
providing conaulting and surgical services to other
veterinarians. All those services were rendered by Dr.
Sadanaga. Because of its“S’ datus, the corporation did
not pay any income tax. Instead al net income was
digributed to Dr. Sadanaga. Dr. Sadanaga, in turn,
reported theincome on hisindividua incometax returnsas
income from an S corporation.

The problem the IRS had with this arrangement was
that no employment taxes were being pad on Dr.

Sadanaga s earnings. Dr. Sadanaga’ s response was that
the earnings were not subject to employment taxes
because they were merdly didributions from an S
corporation to its sole shareholder.

Eventudly the matter ended up in U.S. Tax Court.
The Court sided withthe IRS, relying on aprovison of the
tax code that defines “employeg’ as including any officer
of a corporation. The only exception to that tax code
definition is officers who do not perform any services and
who nether receive nor are entitled to receve
remuneration. The form of the remuneration, said the Tax
Court isimmaterid, the only rlevant factor being whether
the payments were received as compensation for
employmen.

Onnearly identica facts, the Tax Court so ruled that
paymentsto the principal owner and president of adrywall
condruction busness were not didributions to a
shareholder, but instead were compensation subject to
federa employment taxes.

The so-called “safe harbor” provision of thetax code
(see “Sdafe Harbor for Independent Contractors,”
Employer Alerts!, March 2001, p. 3) was no help ether.
The Tax Court held that therewas no reasonablebasis for
the veterinary consulting firm’sand the drywal company’s
falure to treat the veterinarian and the dry wall mechanic
as employees.

Statutory reference. 26 U.S.C. 88 1366, 3121, 3306.

Case references. Veterinary Surgical Consultants,
P.C. v. Commissioner, 117 T.C. ___ (No. 2500-99,
decided Oct. 15, 2001); Yeagle Drywall Co. v.
Commissioner, T.C. Memo. 2001-284 (No. 3908-00,
decided Oct. 15, 2001).

EMPLOYER'S SURVIVAL GUIDE reference.
5.02.

Page 5



Employer Alerts!

December 2001

Maryland’s Prevailing Wage Act

blic works projects of $500,000 or more in
ayland are subject to Maryland’'s Prevailing
Weage Act. In gened, the Act requires dl
contractors and subcontractors on the project to pay their
employees the “prevaling wage® for each job
classfication, as determined by the Commissioner of
Labor and Industry. The prevailing overtime rate must
aso be paid for timein excess of 10 hours per day or 40
hours per week, and for Sunday or holiday work.
Contractors must post bonds to assure compliance with
the Act.

The Act dlows the public agency involved in the
contract to collect “liquidated damages’ for each day an
employeeispadlessthan the prevalling wage. Thepublic
agency may aso require the employer to make restitution
to the underpaid employee. (In addition, the Act allows
employees themsdves to sue for the difference between
wages pad and the prevailing rate — and, presumably, for
treble damages and attorney fees under Maryland’ swage
and hour law. See “Maryland’s Treble Damage Law for
Wage Vidlations” Employer Alerts!, Oct. 2000, p. 4.)

The question before the Maryland courts in a recent
case was. When a subcontractor's employee is
underpaid, who, as between the prime contractor and a
subcontractor, is liable for liquidated damages and for
restitution to the employee?

Triangle General Contractors was hired to build the
new Computer & Space Sciences Building at the
Universty of Maryland's College Park campus. Triangle
inturn hired Irocc Masonry as its masonry subcontractor.
The entire project was subject to Maryland's Prevailing
Wage Act.

In the summer of 1994 an invedigator from the
Mayland Divison of Labor and Industry visted the
congtruction Ste to verify compliance with the Act. His
investigation reveded that Irocc was underpaying one of

its employees. The investigator then issued a notice to
both Triangle and Irocc, imposing liquidated damage and
restitution requirements on each, based on the following
provision of the Act —

Liability for failure to pay prevailing wage rate.

(a) Liquidated Damages. — A contractor under a
public works project isliable to the public body [i.e.
the contracting agency] for liquidated damages of $10
[since raised to $20] for each laborer or other
employee for each day for which ... the employee is
paid less than the prevailing wage rae.

(b) Restitution. —If acontractor or subcontractor
pays an employee less than the amount the employee
is entitled to receive for the work performed, the
contractor or subcontractor shall make restitution to
the employee.

Irocc eventudly left the project and declared
bankruptcy, so the Commissioner of Labor and Industry
tried to hold Triangle, the prime contractor, liablefor both
liquidated damages and restitution to Irocc’s employee.
The Circuit Court for Anne Arundd County agreed that
Triangle waslidblefor liquidated damages, but it ruled that
Triangle had no liadility to maeke redtitution for an
employee of one of its subcontractors.

Only the restitution issue went up on apped, since
Triangle chose noat to fight the Circuit Court’s liquidated
damages ruling. On apped, the Maryland Court of
Appedls agreed that Triangle should not have to make
regtitution. The Court pointed out that subsection (b) of
the Act imposes liability on a “contrector or a
subcontractor” for failure to pay wages at the prevailing
rate. Subsection (8), in contrast, makes no distinction
between contractors and subcontractors.  Instead,
subsection (a) makes the contractor ligble for liquidated
damages without regard to who the employer is.

Statutory reference. Md. Code, SF& P § 17-201.
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Casereference. Maryland Division of Labor & Indus.
v. Triangle Gen’|l Contractors, Inc.,  A.2d___ (Md.
No. 25, decided Nov. 6, 2001).

EMPLOYER'S SURVIVAL GUIDE reference.
17.05.

D.C., 4™ Circuits Disagree on
When Employee Bound by
Arbitration Agreement

between parties in which the parties agree, in

advance, that any future disputes between them
will be settled by arbitration, rather that in court. Aswith
other types of contracts, an arbitration agreement requires
justthat —an agreement to abide by the provisonsof the
contract. Inlega terms, one party offers to be bound by
a contract, and the other party accepts the offer.
Normally, one party cannot unilateraly impose acontract
obligation on ancther.

n rbitration agreements are voluntary contracts

Last year the D.C. Circuit ruled that when the Federa
Nationa Mortgage Association (Fannie Mae) adopted a
mandatory arbitration policy for workplace disputes,
Fannie Mae's employees were not bound by the policy
unlessthey affirmatively agreed to bebound. Thefact that
an employee who had knowledge of the policy continued
to work for Fannie Maewas not, without more, asufficient
indication that the employee agreed to be bound. See
“Agreementsto Arbitrate,” Employer Alerts!, July 2000,

p. 1.

Now the Fourth Circuit, applying North Carolina
statelaw, hasruled that when an employeeisinformed that
the company has adopted a mandatory arbitration policy,
his continuing to work for the company can amount to an
agreement to be bound by the palicy.

In March 1998 Eddie Hightower began working for
the Olive Garden restaurants, which are owned and
operated by GMRI, Inc. In August 1998 he attended a
mandatory staff meeting, one of the purposes of whichwas
to inform employees about a new arbitration policy that
GMRI had adopted. Hightower signed an attendance
sheset for the meeting and acknowledged in writing that he
had received written materials about the arbitration policy.
As a manager, Hightower dso had responsbility for
informing other employees about the policy.

Hightower wasfiredin November 1998. Claiminghis
firing was mativated by racid and religiousdiscrimingtion,
Hightower filed discrimination charges with the EEOC,
refusng to submit to arbitration in accordance with
company policy. Later, with EEOC approvd, he filed a
lawsuit againg GMRI in federa didrict court in North
Carolina, where he had been employed by GMRI. When
the didtrict court ruled that Hightower was not bound by
any arbitration agreement and it refused to suspend the
lawsuit in favor of arbitration, GMRI appeded.

The Fourth Circuit (which hears gpped sfrom federa
courts in Maryland and Virginia, as wel as North
Caroling), reversed, saying there was an arbitration
agreement after al. The Court said that, under North
Carolina law, Hightower’s knowledge of the arbitration
policy (established by his attendance a the saff meeting
and dgning for written materias), coupled with his
continuing to work for GMRI for gpproximately three
months, demondtrated acceptance of the policy.
Therefore, Hightower was bound to arbitrate his
discrimination complaint and he could not proceed in
court.

Case reference. Hightower v. GMRI, Inc.,  F.3d
____ (4™ Cir. No. 01-1302, decided Nov. 14, 2001).

EMPLOYER'S SURVIVAL GUIDE reference.
19.01.
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Right-to-Work Laws

between your company and one of its employee

unionsisabout to expire, and representativesfrom
both sdes are negatiating areplacement. Theunionisnot
pushing for higher wages, better hedth coverage, or any
of the other benefitsit usudly wants. Indead, thistimeit
isasking for a“union security” dlausein its CBA. What
is this request dl about? Can you agree to it? Should
you?

The collective bargaining agreement (CBA)

Unionsecurity clauses are designed to protect union
membership, or a least union revenue. For example,
under a union shop arrangement, dl digible employees
must join the union on being hired and must maintain
membership as acondition of continued employment. In

Federal law

Federal labor law permits union shop and agency
shop agreements between employers and unions.
However, snce 1947 when the National Labor Relations
Act was amended by the Taft-Hartley Act, federd |abor
law hasa so permitted individual Satesto enact so-cdled
“right-to-work” laws making union security agreements
illegd in those sates. The two reevant provisons of the
NLRA say —

Nothing in this[Act], or in any other Satute of the
United States, shall preclude an employer from
making an agreement with alabor organization ... to
require as a condition of employment membership
therein.

. But —
an agency shop, employees need not be union members
but they must pay the same union duesthat members pay.
In this issue ...

G RIGNT-TO-WOTK LAWS ettt e e e e et e e e e e et e et e e et e et e e aa e e an e aaeeanaeeens p.1
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Nothing in this [Act] shdl be consrued as
authorizing the execution or agpplication of
agreements requiring  membership in a labor
organization as a condition of employment in any
State or Territory in which execution or gpplication
is prohibited by State or Territorid law.

Although the statutory language is rather convoluted, the
Supreme Court made clear in a 1949 decison
interpreting the statute that “ sates are left free to pursue
their own more redtrictive policiesin the matter of union-
Security agreements.”

Sate “ opt-out” laws

Some 22 gates have done exactly that. Oklahoma
most recently joined thelist, adopting aright-to-work law
this pagt fdl. (Oklahoma's law is under attack in the
courts.) A right-to-work bill was recently introduced in
the Pennsylvania legidature, but as of this writing it has
not been enacted.

Among thethreelocd jurisdictions, only Virginiahas
aright-to-work law. Firgt enacted in 1947, the Virginia
statute says—

Itishereby declared the public policy of Virginiathat
the right of persons to work shall not be denied or
aoridged on account of membership or
nonmembership in a labor union or labor
organization.

The datute goes on to make illega any agreement
between an employer and a labor organization which
conditions employment on membership in a union or
payment of union dues.

Nether Maryland nor the Digtrict of Columbia has
any dmilar datute, so employers and unions in those
juridictions are free to include union security clausesin
thar collective bargaining agreements. In fact, in Sates
that do not have right-to-work laws, when a union

wishes to bargain for a union security clause, the
employer must negotiate the issue in good faith. An
employer commits an unfair labor practice when he
unconditionaly refuses to bargain with his union over a
proposed union security clause.

Religious discrimination

Suppose an employee in a union or agency shop
holds rdigious or mord convictions againg union
participation? Federa law provides a limited escape
cdause. It saysthat any employee

who isamember of and adheres to established and
traditiond tenets or teachings of abonafiderdigion,
body, or sect which has higoricdly held
conscientious objections to joining or financidly
supporting labor organizations

may, instead of paying union dues, pay an equa amount
to a desgnated charity.

Government contractors

Asreported in the August 2001 issue of Employer
Alerts! (see “Government Contractors New Posting
Obligation,” p. 6), specid rules apply to government
contractors. On February 17, 2001, President Bush
sgned Executive Order 13201, requiring al federa
government contracts to contain a provision that the
contractor will post ancticeinforming employees of their
rights not to join aunionand to limit their dues payments
only to specified union functions. Thenotice mugt include
the following provision —

Under federd law, employees cannot berequired to
join a union or maintain membership in a union in
order to retain their jobs. Under certain conditions,
the law permitsaunion and an employer to enter into
a union-security agreement requiring employees to
pay uniform periodic dues and initigtion fees.
However, employees who are not union members
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can object to the use of their payments for certain
purposes and can only berequired to pay their share
of union cods relating to collective bargaining,
contract adminigtration, or grievance adjustment.

Conclusion

Needless to say, right-to-work issues are highly
contentious.  Unions vigorously opposed Oklahoma's
new law, and they got some support from academia. The
Economic Policy Indtitute’ swebsite, hitp:/mww.epinet.-
org, contains briefing papers suggesting that such laws
have a negative effect on wages and economic growth.
On the other hand, the Nationa Right to Work
Foundation strongly supports such laws. Its website,
http:/Amww.nrtw.org, focuses on the rights of individua
employeesinright-to-work and non-right-to-work states.
Employersfaced with union demandsfor asecurity clause
would do well to visit thesewebstesand get afed for the
controversy.

Of course, employers doing business in right-to-
work gates, like Virginia, have little choice in the matter:
they cannot negotiate or include aunion security clausein
their CBA’s. Ontheother hand, employersin Maryland,
the Didtrict, and other non-right-to-work states must
negotiate such clauses in good faith if requested to do so
by their unions. Whether they ultimately adopt such
clauses depends on the course of those negotiations.

Statutory references. 29 U.S.C. 88 158, 164, 1609;
Va. Code § 40.1-58.

Regulatory references. EO 13201 (Feb. 17, 2001);
DOL Interim Procedura Notice, 66 F.R. 19988 (Apr.
18, 2001).

Casereferences. Algoma Plywood & Veneer Co. v.
Wisconsin Employment RelationsBoard, 336 U.S. 301
(1949); NLRB v. General MotorsCorp., 373U.S. 734
(1963).

EMPLOYER'S SURVIVAL GUIDE references.
11.01; 17.04; 19.08.

Employee Benefit Coverage
for Domestic Partners

ore and more employers, both public sector

and private, are offering benefit coverage for

the domestic partners of their employees.
According to arecent report by Wm. M. Mercer, Inc.,
some 16% of large employers (500 or more employees)
alow same-sex domestic partnersto participate in health
insurance, and over a third of the largest employers
(20,000 or more employees) cover domestic partners.

Since 1992, Digtrict law has provided domestic
partner coverage for D.C. government employees,
dthough until just this month the law had not been
implemented for lack of funding by Congress. The
Didrict of Columbia Appropriations Act of 2002, which
was sent to President Bush for signature on December
13, for the firg time provides funds to implement the

program.

An April 2000 decison by the Virginia Supreme
Court struck down an Arlington County ordinance that
would have provided hedth insurance coverage to
domegtic partners of County employees. The Court
rued that, in enacting the ordinance, the County
exceeded its authority under state law.

Employers agree to provide domestic partner
coverage because they seeit asfair and equa treatment
for their employees. Or they may agree to domestic
partner coverage to stay competitive with other
employers.  Whatever the reason, domestic partner
coverage posesanumber of legal and practical issuesthat
need to be addressed.

Who qualifies as a domestic partner? Employers
need to develop a clear definition of “domestic partner.”
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The definition might, for example, include some or dl of
the following requirements —

1 Both persons in the relaionship must be legdly
competent adults.

I The persons cannot be so closaly related to each
other that (aside from gender) they would beforbidden to
marry under date law.

I The persons must have a committed, exclusve
relationship.

I The persons must live together and/or be
financialy interdependent.

I Nether person can be married.

The employer will also need to decide whether to
cover only same-sex partners or include opposite-sex
couples as well. In jurisdictions that prohibit sexua
orientation discrimination — including the Didrict and
Maryland —failureto cover both same-sex and opposite-
sex couples could be discriminatory.

What proof will be required? Once the definition
of domestic partner is settled, the employer will have to
gpecify what documentation will be required to recognize
aperson as a domestic partner. Is an affidavit from the
two partners sufficient? Or will the employer aso want
to see such items as deeds or leases showing that the
partners jointly own or lease their residence?

The Digtrict permitsdomestic partnersto register by
filing an affidavit dating thet the Didrict’s definitiona
requirements are met.  Either partner may terminate the
regidration by filing atermination satement. Registration
is required for D.C. government employees who seek
domedtic partner benefits and is permitted for private
sector employees.

What benefitswill be offered? Didtrict law dready

requires employers to provide extended leave to an
employee who needs to care for a domestic partner.
(Thefedera extended leavelaw, knownasFMLA, does
not include domestic partners. Neither Maryland nor
Virginia has an extended leave law.)

The Americans with Disabilities Act dso protects
gpplicantsand employeesfromdiscriminationonthebasis
that they are known to be in a reationship with or
associated with someone who has a disgbility. This
provision is broad enough to cover domestic partners as
well as spouses, fiancees, etc.

Inaddition to these protections, employers can offer
a variety of low-cost benefits such as sick leave or
bereavement leave and paticipation in employer-
sponsored recreationa functions. Other benefits are
problematic. For example —

I Hedth insurance is certainly one of the most
important benefitsthat an employee would want for hisor
her domedtic partner. To offer the benefit, the employer
will need to work out plan arrangements and costs with
its hedlth insurance provider. In an era of risng hedth
care costs, employers may fed they cannot afford this
additional coverage, or they may cut back on other
benefits, such as coverage of retirees.

I COBRA benefits can include a domestic partner
if the employee has eected COBRA, but a domestic
partner has no independent right to dect COBRA
benefits for him- or hersdf.

I Mot retirement plans are subject to federd law.
While spouses have certain statutory rights to pension
plan benefits (see “Spousd Rights in Penson Plans”
Employer Alerts!, Oct. 2001, p. 3), thefederd Defense
of Marriage Act (DOMA) limits “spouse’ to aperson of
the opposite sex.

Must an employer recognize same-sex marriages
legally performed in other states? The answer to this
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question gppears to be “no,” at least for the time being.
To dae, only Vermont has alaw recognizing civil unions
between same-sex partners. Whileeach sateisgenerdly
required by the U.S. Condtitution to give “full faith and
credit” — that is, to recognize — the laws of every other
state, the DOMA gives states the choice not to recognize
another state's same-sex marriage. So if you are an
employer in a state that does not recognize same-sex
marriages, you need not do so ether. (It remains to be
seen whether this provison of the DOMA is
condiitutiond.)

What are the tax implications of providing
domestic partner benefits? In generd, an employer
may clam an income tax deduction for the costs of a
qudified benefit plan. Andinthe caseof hedthinsurance
provided to employees, or to employees and ther
spouses or dependents, the employee need not treat the
bendfit as taxable income.

However, the cost of providing hedlthinsuranceto a
domestic partner i staxableincometo theemployee, since
the domestic partner is not a pouse and, in most cases,
cannot quaify as a dependent. Therefore, the cost of
such coverage must be included in the W-2 form issued
by the employer and it must be reported on the em-
ployee sincome tax return.

Statutory references. 1 U.S.C. 8 7; 28 U.S.C. §
1738C; D.C. Code § 32-701 (2001).

Regulatory references.
9850011.

PLR 9603011; PLR
Case references. Arlington County v. White, 528
S.E.2d 706 (Va 2000).

EMPLOYER'S SURVIVAL GUIDE references.
9.04; 19.02.

More on Wages and Treble
Damages in Maryland

ppeds decison on whether bonus payments
condtitute wages. “Are Bonuses ‘Wages Under
Maryland’'s Wage and Hour Law?’ Employer Alerts!,
Dec. 2001, p. 3. Now the Court of Special Appeals
(Maryland' sintermediate appellate court) has addressed
the same question applied to commissons.

\]:s last month, we reported a Maryland Court of

Timothy McCabe earned an annual base salary of
$49,000 as a sdes representative for Medex. His
compensdtion aso included a commisson on annua
sdes, but the company’ s employee handbook provided
that dl commissions are conditiona on the employee's
being employed a the timeof actua payment. Eachyear
the company decided when to caculate and pay
commissions.

For the year in question, McCabe generated saes
that would have entitled him to acommission of just under
$33,000. However, he quit before Medex got around to
computing commissons and setting a payment date.
Claming that McCabe faled to satisfy the being-
employed condition, Medex refused to pay. McCabe
then sued for his commission, plus treble damages and
attorney’ s fees as alowed by Maryland law.

M cCabe argued that he had doneall work necessary
to earn the commission and that, at thetime he quit, there
was nothing left for him to do to be entitled to the
commisson. According to McCabe, Medex’
requirement that employeesremain employed as of some
arbitrary payment date violates Maryland's wage and
hour statute, which says—

Each employer shdl pay an employee ... dl wages
due for work that the employee performed before
the termination of employment, on or before the day
on which the employee would have been paid the
wages if the employment had not been terminated.
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Medex countered that the commissonwasredly an
incentive payment, timed to encourage employees to
reman employed. Since McCabe didn't remain
employed, he shouldn’t receive the payment.

The Court of Special Appedls rgected Medex’
argument and agreed with McCabe. The Court said that
under thelaw, M cCabe earned the commission as part of
his agreed compensation and that Medex’ additional
condition of continued employment clearly violated the
Satute.

In effect, the Court ruled that agreed commissions,
just like promised bonuses, are no different from regular
wages. Once earned, they must be paid “on or before
the day on which the employee would have been paid’
but for thetermination. The statute Smply does't permit
an employer to impose additiona conditions on its
obligation to pay wages.

The Court then addressed McCabe's claim for
treble damages and atorney’ sfees. Maryland law does
permit such awardswhere an employer failsto pay wages
due, but the law has an exception for bona fide disputes.
Here, said the Court, McCabe's entittement to a
commisson was hotly contested and required
consderable legd andyss. Therefore, it would not
award McCabe any damages or fees beyond the
commission itsdf.

Statutory reference. Md. Code, L&E § 3-501.

Case reference. McCabev. Medex,  A.2d
(Md.App. No. 80, decided Dec. 4, 2001).

EMPLOYER'S SURVIVAL GUIDE reference.
4.03.

California Court Adds New Weapon
in War Against Computer Abuse

system by transmission of a program, information,

code, or command, isaviolation of federal crimind
law. Denid-of-service attacks or deletion of vauable
data are good examples. So is theft of confidential
electronic information. See “The Computer Fraud and
Abuse Act,” Employer Alerts!, July 2001, p. 1. But
what about activity that, while annoying and somewhat
disruptive to business, does not cause any Sgnificant
damage?

I ntentiondly caus ng damageto acompany’ scomputer

An intermediate appedlate court in Cdifornia,
resurrecting an old lega doctrine caled “trespass to
chattels,” now says that even minimad disuption is
enough.

Kourosh Hamidi was fired by Intd and promptly
began to air his grievances about the company. Asthe
webmaster and spokesperson for FACE-Intel — which
standsfor “ Former And Current Employeesof Intd” —he
et emails to between 8,000 and 35,000 Intel
employees on Sx separate occasions. Intel requested
that Hamidi stop his e-mail barrage, but Hamidi refused
and took stepsto evade Intel’ s security measures. When
Intd’s efforts to block further e-mails from Hamidi
proved unsuccessful, Intel asked the court for an
injunction againg Hamidl.

Invoking “trespassto chattels,” the court granted the
injunction. Noting that at early common law, a trespass
action required proof of a physica touching or an entry
on another’ s land, the court observed that more modern
cases permit an indirect touching to suffice. If, for
example, dust particlesfromacement plant can condtitute
a tregpass, 0 could dectronic sgnds from Hamidi’'s
computer.

Nor, said the court, was it necessary for Hamidi to
so flood Intel’s computers that they crashed. The mere
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disrupting of Intel’s business — by occupying disk space
on Intel’s computers and by forcing Intel employees to
read, or at least delete, the unwanted e-mails — was
aUfficient.

The court’s opinion stresses that Intel had asked
Hamidi to stop the barrage before suing for an injunction.
That factor is consgtent with the law of trespass
genegdly, and is probably an essentid ingredient to a
trespass-on-chattels claim.

While the decison is only binding in Cdifornia, and
may be subject to further apped, it offers an additiond
weapon for employers everywhere to try when under
cyber attack.

Statutory reference. 18 U.S.C. § 1030.

Case reference. Intd Corp. v. Hamidi, 2001 WL
1563769 (Cal. 3d Dist. No. C033076, decided Dec. 10,
2001); CompuServe Inc. v. Cyber Promations, Inc.,
962 F.Supp. 1015 (S.D.Ohio, 1997).

EMPLOYER'S SURVIVAL GUIDE reference.
14.01.

FMLA Protects
Former Employees, Too!

requires employerswith 50 or more employeesto
grat digible employees up to 12 weeks of
extended leave —

The Family and Medicd Leave Act (FMLA)

I for serious hedth conditions,

I to care for immediae family members with
serious hedlth conditions, or

I to care for newborns or newly adopted children.

Under FMLA, it is illegd for an employer to
discipline an employee for taking FMLA leave or to
interfere in any way with an employee’s FMLA rights.
But what if an employer smply refusesto rehire aformer
employee who, when previoudy employed, took
extended leave under FMLA?

Two appellate court decisons, relying on
Department of Labor regulations, hold that employers
cannot refuse to rehire a former employee, any more
than they can discipline a current employee, for taking
FMLA leave.

This past November the U.S. Court of Appedls for
the 11™ Circuit (which hears appeds of federa cases
from Florida, Georgiaand Alabama) ruled that Bell South
violaled FMLA when it refused to rehire a former
employee soldly because of his prior poor atendance.
Since those absences were FMLA leave, they were
protected and could not be the basis for an adverse
employment decision.

IN1998 the U.S. Court of Appedsfor the 1% Circuit
(which covers Massachusetts, Maine, New Hampshire
and Rhode Idand) concluded that a former Pratt &
Whitney employee could not be reected for re-
employment smply because he had taken FMLA leave
during his prior period of employment by Pratt &
Whitney.

Both cases began their andyss with FMLA's less-
than-hepful definition of “employeg’ — “any individua
employed by an employer.” Concluding that the
definition is ambiguous, the courts then looked to
Department of Labor regulations, which say that FMLA
prohibits employers from discriminating againgt both
“employees and prospective employees’ who have used
FMLA leave or from using FLMA leave “as a negative
factor in employment decisons, such as hiring.” The
courtsfound these regul ations reasonabl e and deferred to
them.
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Employers may be able to protect themsalves from
these types of claims under certain narrow conditions.

When an employee is fired or quits under adverse
conditions and threatens to sue for discrimination,
wrongful discharge, etc., employers are often willing to
offer a severance package in exchange for a release of
cdams. Itisgood practice in such Stuationsto include a
clausein therelease tha the employee will never apply to
the company for re-employment. That way theemployee
cannot resurrect the very same claim of discrimination
based on rgection of his gpplication for re-employment
that he just released in exchange for a severance
package. Should the employee neverthdessregpply, the
employer can rgject the new gpplication smply on the
basisthat it violatestherelease, avoiding arenewed clam
that the red reason for the rgjection was discrimination,
poor atendance, or some other illegd factor.

Such arelease provison will not, of course, protect
employers from clams by new gpplicants who are
rejected based on poor attendance records with another
employer.

Suppose, for example, that an employee takes
extended FMLA leave while working for Company A.
He then quits or is laid off and his supervisor makes a
notation in his personnd file, “Poor attendance. Do not
rehire.” The employee then gpplies to Company B and,
when Company B checksreferences, istold by Company
A that the employee had apoor attendance record. May
Company B reject the gpplication on thisbasis? Or must
it firsg attempt to find out whether the employee's
absenceswere protected under FMLA? Does Company
A violate FMLA when it gives out an unfavorable
reference based on poor attendance, without explaining
that the leave qudified for FMLA?

Department of Labor regulations are broad enough
not only to cover re-employment by a previous
employer, but aso employment by a brand new
employer. Therefore, the safest course for any employer
is smply to ignore absences protected by FMLA for

hiring, reference, or other employment purposes.
Statutory reference. 29 U.S.C. § 2601.
Regulatory reference. 29 C.F.R. § 825.

Case references. Smith v. BellSouth
Telecommunications, Inc.,  F.3d __, 2001 WL
1502528 (11™ Cir. No. 00-15708 decided Nov. 27,
2001); Duckworthv. Pratt & Whitney, Inc., 152 F.3d
1 (1% Cir. 1998).

EMPLOYER'S SURVIVAL GUIDE reference.
6.02.

Immunity from Liability for
Complying with IRS Levy

hen your employee fails to pay his federd
Wincometaxes, the IRS can collect the unpaid
taxes from you, by serving a levy on you.
Levies, like garnishments, and wage attachments, require
the employer to pay athird party some portion of the
wages otherwise due the employeein order to extinguish

your employee' s debt to that third party.

But what if your employee disputesthevdidity of the
levy and sues you for unpaid wages. Isthe fact that you
made payments in accordance with an IRS levy a good
defense to your employee’ s suit againgt you?

Yes, says a recent decison of the federa didtrict
court in Hawalii. Theemployer inthat case, Hilton Grand
Vacations Club, was hdd immune from it by its
employee, Jonathan O’ Neill, under the plain language of
section 6332(e) of the Interna Revenue Code, which
says.

Any person in possession of ... property or property
subject to levy upon which a levy has been made
who, upon demand of the Secretary [of the
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Treasury] surrenders such property or rights to
property ... shal be discharged from any obligation
or liability to the delinquent taxpayer ... with respect
to such property or rights to property arisng from
such surrender.

Had Hilton ignored the levy, or agreed with
O'Néill'’s claim that the levy was improper, and paid
O'Nelll directly, the IRS could still have enforced the
levy. In effect, Hilton could be forced to pay twice.
Worse, responsble Hilton officids could have had
personal liahility for amounts subject to thelevy. But by

honoring the levy and paying IRS, Hilton and its officids
were protected from O'Nelll’sclaims.

Statutory reference. 26 U.S.C. § 6332.
Casereference. O'Neill v. Hilton Grand Vacations
Club (D.Hawaii No. CV 01-453 decided Oct. 16,
2001).

EMPLOYER'S SURVIVAL GUIDE reference.
16.04.
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Supreme Court Limits
Disability Discrimination Claims

makes it harder for employees to win cases

agang their employersunder the Americanswith
DisabilitiesAct. Inthe Court’swords, the ADA needsto
be “interpreted dtrictly” because it creates “ademanding
standard for qudifying as disabled.”

Q nimportant new decision by the Supreme Court

The case involved Ella Williams, an assambly line
worker a Toyotas auto manufacturing plant in
Kentucky. Her duties required her to use pneumatic
toals, but that work caused pain in her hands, wristsand
ams.

Diagnosed with carpel tunnel syndrome, Williams
was initidly placed on work redtriction which precluded
her from doing her usud job. Williams was later re-
assigned to aquality control team that ingpected autosfor
defects as they moved dong the assembly line. Qudity
control covered four digtinct functions, two of which
Williams could do without difficulty. However, when
Toyota inssted that she rotate through the other two
functions as wel, Williams requested reasonable
accommodation under the ADA, limiting her rotationsto
just the two functions she had no trouble with. Toyota
refused.

Eventudly, Williams was placed on a no-work-of-
any-kind redtriction and was terminated.  Williams then
sued under the ADA, claming she wasdisabled and that
Toyotatherefore had an obligation to provide her with a
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reasonable accommodation but failed to do so.

The ADA defines*” disability” asaphysica or menta
imparment that substantidly limits one or more mgor life
activities. There was no dispute that Williams carpe
tunnel syndromewas animpa rment within the meaning of
the statute. However, merely having animpairment does
not necessarily make a person dissbled for ADA
purposes. As the Supreme Court pointed out, carpel
tunnel syndrome can produce widdly varying symptoms,
anywhere from temporary or intermittent numbness and
tingling to muscle atrophy and extreme sensory deficits.
A person cdlaming ADA protection must therefore prove
not only that he has an impairment but aso that the
impairment is subgtantialy limiting based on the person’s
own experience. It is, said the Court, a case-by-case
determination.

To resolve Williams clam, the Court needed to
decide what the ADA means by “subgtantidly limiting”
and “mgor life activities” For guidance, the Court
looked to EEOC regulations under the ADA and
regulaions of the former Dept. of Health, Education and
Wefare adopted pursuant to the federal Rehabilitation
Act (after which the ADA was patterned). The
regulations define “subgtantidly limiting” as “unable to
performamgor lifeactivity that the average personinthe
genera population can peform” or “sgnificantly
restricted as to the condition, manner or duration under
which an individud can perform” a mgor life activity.
“Maor lifeactivities’ includewalking, seeing, hearing and
performing manua tasks.

Williams daimed that shewas subgtantidly limitedin
performing manua tasks, and as evidence of that, she
offered the fact that she could not do the assembly line
work that Toyota required of her. Yet she could
perform other manud tasks, such as tending to her
personal hygieneand carrying out persona and household
chores.

The Supreme Court rgjected Williams' evidence as
proof of disability. It sad that when an ADA damis
based on limitations in performing manud tasks, the test

whether the claimant is unable to perform the
variety of tasks central to most people’'s daily
lives, not whether the clamant is unable to
perform the tasks associated with her specific
job... Household chores, bathing and brushing
one steeth are among the types of manua tasks
of central importance to peopl€ sdally lives, and
should have been part of the assessment of
whether [Williamg) was subgtantidly limited in
performing manua tasks.

The Court therefore sent the case back to the lower
courts for a determination whether Williams qudified
under the more demanding standard of “disabled.”

Thislatest decision, written by Justice O’ Connor for
aunanimous Court, followsa1999 opinion, aso authored
by Justice O’ Connor.

The 1999 case (decided 7 to 2), involved twin
ssters who applied to United Airlinesfor employment as
commercid arline pilots. United rejected them because
they each suffered from severe visud myopia, dthough
with glasses they functioned identicdly with other
individuals who did not have myopia. So the question
before the Court in that case was whether mitigating or
corrective measures, such as glasses, should be
considered in deciding whether a person is disabled.

The Court ruled that mitigating messures should be
taken into consderation. It said the ADA requires

that a person be presently — not potentialy or
hypotheticaly — subgtantialy limited in order to
demongtrateadisability. A ‘disability’ exissonly
whereanimpairment ‘ substantidly limits amagjor
life activity, not where it ‘might’ or ‘could’ or
‘would” be subgantidly limiting if mitigating
messures were not taken.

While personswith conditionssuch asseveremyopia
may have an imparment, once the imparment is
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corrected they are not subgtantidly limited in any mgor
life activity, as required by the ADA.

The two cases sound a consistent theme — that an
imparment alone is not proof of disability. Of course,
certain impairments, such as total blindness or profound
deafness, may inevitably be disabling. But for other
impairments, like carpd tunnd syndrome and myopia,
thar effect on the specific individud involved must be
assessed.

In understanding what the ADA does and does not
cover, the following summary may be helpful —

I Animparment that does not subgtantidly limit any
maor life activity —not cover ed by the ADA.

I Animparment that would substantialy limit one or
moremagjor lifeactivities but doesnot in fact because
the effects of the impairment are controlled through
mitigeting or corrective measures—not cover ed by
the ADA.

I Animparment that subgtantialy limits one or more
major lifeactivities, but theindividud involved isable
to perform al the essentia functionsof hisor her job
without any accommodation or with reasonable
accommodation — cover ed by the ADA.

I Animparment that subgtantialy limits one or more
major life activities, and the individua is not able to
perform one or more essentia functions of hisor her
job, despite reasonable accommodation — not
cover ed by the ADA.

Inboth the Toyotacase and the United Airlinescase,
the Supreme Court took the opportunity to point out that
Congress did not give the EEOC authority to promulgete
regulations implementing the ADA. The EEOC hasdone
S0 anyway, and while the regulations may offer guidance
to the courts as to the meaning of federd anti-
discrimination statutes, the courts do not owe any special
deference to the EEOC' s views. In the United Airlines
decison, for example, the Supreme Court expresdy

rgjected the EEOC' s view that mitigating or corrective
measures should be ignored.

Statutory reference. 42 U.S.C. § 12102.
Regulatory reference. 29 C.F.R. § 1630.

Caser eferences. Toyota Motor Mfg. Kentucky, Inc.
v. Williams 534 U.S. __ (No. 00-1089, decided Jan.
8. 2002); Sutton v. United Airlines, Inc., 523 U.S. 471
(1999).

EMPLOYER'S SURVIVAL GUIDE reference.
11.08.

EEOC Free to Sue
Despite Arbitration Agreement

that the Equa Employment Opportunity Commission

isnot limited in its right to pursue court remedies on
behdf of avictim of discrimination, just becausethevictim
had previoudy signed a binding arbitration agreement.
Although the case arose in the context of a disability
clam, the Court’s opinion indicates that the ruling will be
goplicable to federd civil rights laws generdly, induding
Title VIl and age discrimination dlams, aswell asclams
brought under the ADA.

I n another recent case, the Supreme Court has ruled

Federal law grants the EEOC broad power to
investigate complaints of discrimination, and to resolve
themthrough conciliationif possible. Wherenoresolution
ispossible, the EEOC usudly issuesa“right to sueletter”
which then alows the individua employeeto bring suitin
federa court. However, the EEOC is aso empowered
to bringitsown suit infederd court on behdf of individua
victims of discrimination or on behdf of whole groups of
employees. The EEOC often doesjust that in high-profile
caseswherelarge numbersof employeeswill be affected,
or if the EEOC wants to resolve a particular issue of
concern.  While the affected employee has a right to
intervenein an EEOC suit, it is up to the EEOC, not the
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employee, to decide what remedies will be pursued.

The datutory remedies avalable to the EEOC
include both generd injunctive reief prohibiting an
employer from discriminating in the future, and so-called
victim-specific rdlief, suchasbackpay, reinstatement and
money damage awads to the individud victim of
discrimination.

The question before the Court here was whether
EEOC s gatutory right to sue initsown nameis affected
by the employee's having previoudy signed a binding
arbitration agreement.  Such agreements received the
Supreme Court’s full blessing just this past March. See
“Supreme Court Approves Arbitration Agreements,”
Employer Alerts!, May 2001, p. 1.

The employee in the case, Erik Baker, worked for
Wefle House asagrill operator. At time of hire, he was
required to Sgn an arbitration agreement giving up his
right to sue Waffle House in court and limiting any daims
againg Waffle House, including discrimination claims, to
arbitration. After just 16 days on the job, he suffered a
seizure and was terminated shortly thereafter. Baker
bdieved that the termination was aviolation of the ADA,
but instead of bringing an arbitration clam as he had
agreed to do, he filed a discrimination charge with the
EECC.

The EEOC investigated and, after an unsuccessful
attempt to conciliatethe claim, filed an enforcement action
in South Carolina federd court. Eventudly the case
found it way to the Fourth Circuit (which hears appeds
from Maryland and Virginia as well as the Carolinas).
The Fourth Circuit ruled that thearbitration agreement did
affect the remedies the EEOC could pursue. It said that
while the EEOC could till try to enjoin Waffle House
from future discrimination, it could not seek victim-
gpecific relief, such as reinstatement and backpay, on
Baker's behalf. That type of relief, sad the Fourth
Circuit, belonged in arbitration.

The Supreme Court disagreed. By a6-to-3mgority
(Justices Rehnauist, Thomas and Scalia dissenting), the

Court ruled that arbitration agreements do not limit the
remediesthe EEOC may pursue. Thisisso, saidthehigh
Court, because the EEOC has independent statutory
authority to sue and is not merdly a proxy for victims of
discrimination.  Further, the EEOC never sgned the
arbitration agreement, so it should not be bound by it.

The Fourth Circuit erred, said the Supreme Court, in
trying to balance the policies of the federd civil rights
laws, on the one hand, with the policies of the Federd
Arbitration Act favoring enforcement of arbitration
agreements. By “splitting the difference” the Fourth
Circuit mistakenly limited the EEOC s ability to vindicate
the publicinterest through whatever remedi esthat seemed
to be appropriate, even victim-specific remedies.

Statutory references. 9 U.S.C. 8 1; 42 U.S.C. §
12102.

Case reference.  EEOC v. Waffle House, Inc.,
U.S._ (No. 99-1823, decided Jan. 15, 2002).

EMPLOYER'S SURVIVAL GUIDE references.
11.03, 19.01.

Stock Options Threatened
with One-Two Punch

ock options—thefavoriteway for high-tech, cash-

arved companies to pay their employees — are

ing double-teamed by the IRS and the SEC.

While option plans will undoubtedly survive the attack,
they may look abit less attractive in years to come.

Option plans, particularly incentive stock option
(1SO) plans, offer anumber of advantages. They provide
incentives to key employees by enabling them to sharein
the company’s growth. They cost the company little.
And they are treated favorably in the employees hands
for income tax purposes. See “Employee Stock
Options,” Employer Alerts!, June 2000, p. 1.
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The tax trestment is particularly sgnificant. The
grant of the option itself has no tax consequences so long
astheoption priceisequd to the then-current fair market
vaue of the gock itsdf. And if the option plan qudifies
as an 1S0, the employee incurs no taxable income even
when he exercises the option and acquires the stock.
Fndly, when the employee eventudly sdls the stock
(after stisfying the holding period gpplicable to 1SO’s),
any gainistaxed a long-term capita gain rates.

As an example, suppose a key employeeis granted
an option pursuant to an 1SO plan to acquire 5,000
sharesof company stock at thefair market vaueof $1.00
per share. Over timethevaue of the stock risesto $1.50
per share, so the employee exercises his option and
acquiresthestock. The employeethen ownsstock worth
$7,500, for which he paid only $5,000.

The $2,500 spread (profit) is, in economic terms,
additional compensation paid to the employee for his
services to the company. Normally, compensation for
servicesistaxable income. But inthe case of 1SO's, the
spread is not immediately subject to income tax, so the
employer does not have to withhold income taxes from
the employee on account of the spread. (The employer
does not haveto withhold income tax when the employee
sls the stock, either. But under proposed new IRS
rules, the employer would be required to report the
compensation on a W-2 form.)

But what about payroll taxes? For years, the IRS
took the view that the spread was exempt from Socid
Security (FICA), unemployment (FUTA) and Medicare
taxes aswell. This made sense while the wage base for
payroll taxes remained low and most payroll tax
obligations were satisfied out of the cash component of
employee wages. But asthewage basefor payroll taxes
rose and as options became amore significant component
of compensation, the IRS began to re-think its pogtion.

In a notice issued December 3, 2001, the IRS
proposed new regulations that would subject the spread
to payroll taxes. The regulations have a proposed
effective date of January 1, 2003, but would not actudly

become effective until final regs are issued. The new
payroll tax requirement would be triggered by the
exercise of the option, so in effect they would apply to
currently outstanding options that have not yet been
exercised, aswell asto options granted in the future.

Congress has been asked to fix the problem. But
until Congress acts, employers and employees should
anticipate that option spreads will be subject to payroll
taxes.

The Securities and Exchange Commission has been
busy aswdll. Inan effort to combat what has been cdled
“dilutionin the dark,” the SEC on December 19, 2001,
adopted rules requiring increased disclosure of stock
option plans.

In its new rules, the SEC expresses concern that
while useof stock optionsisgrowing, companieshavenot
adways publicly disclosed plan detalls. Thisisparticularly
so when companies adopt option plans at the board of
director level without getting shareholder gpprova. Asa
result, existing invetors suffer adilution of their holdings
without knowing they are at risk.

Under the new rules, which become effective April
1, 2002, companies will have to provide detailed
information about their equity compensation plansin their
annud reportsto the SEC. Theinformationwill dso have
to be included in proxy satements whenever the
company is submitting an equity compensation plan for
gpprova by its shareholders.

Regulatory references. IRSNotice 2001-72 (Dec. 3,
2001); IRS Notice 2001-73 (Dec. 3, 2001); SEC
Release 2001-149 (Dec. 19, 2001); 17 C.F.R. 8
228.201.

EMPLOYER'S SURVIVAL GUIDE reference.
9.04.
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Talking to Attorney
as Grounds for Firing

business that provides in-home care to senior

citizens in suburban Maryland. In April 1999
she received amediocre evauation, and in August of that
year she was issued awritten report warning that, absent
marked improvement, she would be fired.

D eborah Porterfidd worked for Home Instead, a

Porterfied’ sbossrequired her to sgn thereport, but
Porterfield refused to do so, beieving it contained
intertiondly fdse criticisms of her work. Ingtead, she
took the report home for further review. On aday she
was scheduled to be off, Porterfidd called into work and
sad she would be consulting with an atorney about the
report before responding. Later that day, Porterfield’'s
boss cdled her back and fired her.

Porterfidd sued, claming that her terminationwas a
wrongful dischargein violation of Maryland public policy.
See “Wrongful Termination Update,” Employer Alerts!,
Oct. 2001, p. 1. She argued that everyone should have
a reasonable opportunity to obtan legal advice
concerning matters of importance, including employment
meatters — an opportunity the courts should protect by
awarding her money damages for being fired.

In a January 3 decison, the Court of Specid
Appeds disagreed with Porterfield. The Court pointed
out that, in order to bring a wrongful discharge clam
based on violation of public palicy,

the public policy in quesion must be a
preexiding, unambiguous, and particularized
pronouncemert, by congtitution, enactment, or
prior judicid decision, directing, prohibiting, or
protecting the conduct in question so asto make
the public policy on the relevant topic not a
matter of conjecture or interpretation.

Citing other cases that have dlowed employerstofireat-
will employees for exerciang a generd right of free

gpeech, or for suing the employer, the Court said the
genera right to consult with counsd is not such a
sufficiently important public policy to support awrongful
discharge dam.

Didrict of Columbia law differs sgnificantly from
Maryland’ s on what congtitutesawrongful discharge. In
a 1997 decision, the D.C. Court of Appeasruled that a
nursewho was an at-will employee of Children'sHospita
was wrongfully fired because of her advocacy for
patients rights before the City Council and because she
served asan expert witnessin medica malpractice cases.
In her City Council testimony, for example, the nurse
took a position on proposed tort reform legidation that
was contrary to the interests of the Hospital. The court
ruled that the Digrict's public policy includes the right of
an employee to spesk out publicly on issues affecting the
public interest without fear of retdiation.

Case references. Porterfield v. Mascari I, Inc.,
A.2d _ (Md.App. No. 379, decided Jan. 3, 2002);
Carl v. Children’'s Hospital, 702 A.2d 159 (D.C.
1997) (en banc).

EMPLOYER'S SURVIVAL GUIDE reference.
1.03.

Labor Law Protections
in Non-Union Shops

leral |abor laws often conjure images of heated
Fﬁgi onelection campaigns, picket lines, around-the-
clock bargaining sessions, etic. The common
eement in these images is a union — either one dready in
exisence, or one seeking to be recognized as the
employees representative. But |abor laws  offer
important protections to employeesin non-union settings
aswdl.

The Nationd Labor Relations Act protects
employees “concerted activity,” whether or not they are
members of aunion. The Act gives each employee—
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full freedom of association, self-organization, and
desgnaion of representatives of his own
chooding, to negotiate thetermsand conditions of
his employment, ... free from the interference,
restraint, or coercion of employers of labor, or
ther agents, in the desgnation of such
representatives or in salf-organization or in other
concerted activities for the purpose of
collective bargaining or other mutual aid or
protection.

This provison has been interpreted as prohibiting
employersfrominterfering with employeeeffortsto better
their wages, hours, and working conditions, even if the
employees activities have nothing to do with the
formation of a union. Threats or promises intended to
chill concerted activity, or retaiation against employees
engaged in concerted activity, are unfair labor practices
madeillega under the NLRA.

Examples of protected concerted activity in a non-
union context include —

I Witness at disciplinary hearing. In a July 2000
decison, the NLRB ruled that when an employer
seeks to interview an employee in connection with a
matter that could reasonably lead to discipline of the
employee, and the employee requests the presence
of aco-worker, the employer has a choice—he can
grant the employee’ srequest and allow aco-worker
to be present, or he can decide not to conduct the
interview.  See “Non-Union Worker's Right to
Witnessat Disciplinary Hearing,” Employer Alerts!,
Aug. 2000, p. 2. This decison was recently
affirmed by the U.S. Court of Appealsfor the D.C.
Circuit.

Company-dominated employee committee. The
Nationa Labor Relations Act makes it an unfar
labor practice for an employer to dominate or
interfere with a labor organization. The Act defines
“ldbor organizetion” as any organization of
employees that exists to “ded with” the employer
concerning grievances, wages, hours, or working

conditions. See* Employer Committeesand Federal
Labor Law,” Employer Alerts!, Dec. 2001, p. 3.
The organization does not necessarily have to be an
established or recognized union.

Anti-union discrimination. In an attempt to
unionize a non-union shop, a union may “sat” the
shop by sending union organizers as applicants for
job openings. When an employer refusesto hire, or
even congder, such applicants and the employer is
motivated, at least in part, by anti-union animus, the
employer commits an unfair labor practice. See
“Sdting of Non-Union Shops,” Employer Alerts!,
Aug. 2000, p. 2.

Discussing wages. Since the right of employeesto
sf-organize and bargain collectively necessarily
encompasses the right to communicate with one
another, an employer cannot adopt arule prohibiting
employees from discussing wages among
themselves.

Inquiring about benefits. Employees can be
persstent in pursuing benefit dlaims so long as ther
conduct is not flagrant or egregious o asto interfere
with company business practices.

Complaining about working conditions. An
employee cannot be disciplined for complaining to
management about mattersof common concerntoall
employees. Although the employee may initidly be
acting done, his actions will be consdered
“concerted” solong asthey areintended to initiate or
induce group action. The intent to initiate or induce
group action will be assumed if, for example, the
complaint is voiced at a group meeting caled to
discuss working conditions.

Thislast example isdrawn from arecent decision by
the U.S. Court of Appeds for the Second Circuit (which
covers New York, Connecticut and Vermont). In that
case, Cavd Tools, adivison of Chromadloy Gas Turbine
Corp., decided to change company policy governing
employee breaks in an attempt to improve productivity.
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The company president announced the policy change a
aseries of meetings with employees.

At one of the meetings, an employee named Diane
Badessari complained about the change and, in the
process, blamed management for poor productivity. In
a veba exchange with the presdent, Badessari
recommended the firing of dl but one manager. At that
point, the president suggested that Human Resources
come up with a saeverance package for Baldessari.

After the meeting, Badessari was placed on
suspension without pay for three weeks. She then filed
an unfair labor practice charge with the National Labor
Rdations Board, objecting to the suspension. Both the
Board and, later, the U.S. Court of Appedls, agreed that
the suspenson was unjudtified, since the phrase
“concerted activity” includes a single employee, acting
aone, who intends to initiate group activity. Otherwise,
the employer could effectively bar group activity by
nipping the bud of individua initiative before it had a
chance to comeinto full bloom.

Statutory reference. 29 U.S.C. § 151.

Casereferences. Epilepsy Foundation of Northeast
Ohio, 331 NLRB No. 92 (2000), aff’ d, 268 F.3d 1095
(D.C.Cir. 2001); FES, 331 NLRB No. 20 (2000);
NLRB v. Main Street Terrace Care Center, 218 F.3d
531(6th Cir. 2000); Union Carbide Corp. v. NLRB,
____F.3d__ (4" Cir. No. 00-1956, decided Dec. 14,
2001); NLRB v. Caval Tool Division, 262 F.3d 184
(2d Cir. 2001).

EMPLOYER'S SURVIVAL GUIDE reference.
19.08.

IRS Expands Availability
of Cash Basis Accounting

announcement  welcomed by many amal

The IRSisnat, of course, dwaysthevillan. 1nan
busnesses, the IRS said in December that any

businesswith grossreceiptslessthan $10 million canuse
the cash bas's method of accounting. The previous limit
was $1 million. The Service estimates that more than
500,000 businesses are affected by the change.

Although the announcement was issued in the form
of a proposed Revenue Procedure, the IRS said
taxpayers may rely on it for taxable years ending on or
after December 31, 2001. Sofor businessesthat account
on a calendar year basis, the new procedureis available
for 2001.

Regulatory reference. IRS Notice 2001-76; Release
No. IR-2001-114.

EMPLOYER'S SURVIVAL GUIDE reference.
5.01.

When is Harassment “Sexual” ?

he Supreme Court has made clear that an

employer violates Title VII of the federd Civil

Rights Act when an employee’'s workplace
environment ishogtile or offensve because of unwelcome
sexual advances, requests for sexua favors, and other
verba or physica conduct of a sexud nature. Itisaso
clear that the gender of the players doesn't matter. It is
just asmuch aviolation of Title V1l for afemaeto harass
amde because of his sex, asit isfor amade to harass a
female because of her sex. Even same-sex harassment,
isillegd if the harassment is*because of” thevictim’ ssex.

IN 1998, for example, the Supreme Court ruled that
amae “roustabout” who worked as part of an dl-mae
crew on an oil platform in the Gulf of Mexico could
complain about sexual harassment by his felow
employees.

But not al sexudly oriented harassment is “ because
of sex.” Thus the bi-sexua whose conduct is equdly
offengve to both sexes does not violate Title VII. See
“Title VII and the Bi-Sexua or ‘Equa Opportunity’
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Harasser,” Employer Alerts!, Nov. 2000, p. 2.

As the Supreme Court said in 1998, workplace
harassment is not “automaticaly discriminatory merely
because the words used have sexual content or
connotations.”  Instead, the courts must look to “a
congtdlation of surrounding circumstances, expectations,
and relationshipswhich are not fully captured by asmple
recitation of the words used or the physica acts
performed.”

That isjust what the U.S. Court of Appeds for the
D.C. Circuit did in a January 11 decison involving what
the court described as an “extended and rancorous
workplace dispute.” There, a security guard supervisor
working under contract & the Environmental Protection
Agency disciplined two other guardsa thesite. Thetwo
guards, gpparently infuriated by the discipline, launched
a retaiatory campaign againg the supervisor, which
began by repeatedly dashing histires. Later they taunted
him in asexud manner, which incdluded avariety of lewd
gestures and comments.

In response to the supervisor's Title VII claim, the
Court of Appeds ruled that the harassment he
complained about, athough “tinged with offensve sexud
connotations,” was not based on hissex.  The supervisor
did not claim, for example, that the two guards were
homosexud or they were serioudy proposing to have sex
with him. Nor did the supervisor show that the guards
were motivated by generd hodility to maes in the
workplace. Instead, according to the Court, the guards
were motivated by aworkplace grudge having nothing to
do with sex.

Statutory reference. 42 U.S.C. § 2000e-2.

Case references. Oncale v. Sundowner Offshore
Services, Inc., 523 U.S. 75 (1998); Davis v. Coastal
Int’l Security, Inc.,  F.3d __ , 2002 W.L. 27224
(D.C.Cir. 2002).

EMPLOYER'S SURVIVAL GUIDE reference.
12.03.
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When Your Employee
Takes the Fifth

iththe collapse of Enron, Congress hasinvited
Wor subpoenaed along list of company officids,

accountants and others to testify. Some of
them have refused to tedtify, claming aFifth Amendment
privilege. Othersarelikely to refuse. Do employershave
any role to play in determining whether their employees
“take the Fifth?” May employers discipline employees
for doing so? For not doing so?

The Fifth Amendment to the U.S. Conditution
protects a variety of persona rights. Among them are
that no person“shdl be compelledin any crimind caseto
be a witness againgt himsdf.” In other words, no one
may be compdlled, under threat of being held in contempt
of court, to answer questions under oath when it is
reasonable to assumethat his answers could help convict

him of acrime. Although on its face the Amendment is
limited to compeled testimony in crimina cases, the
Supreme Court has held the protection to apply in a
range of dtuations in which testimony is coerced,
induding civil cases, grand jury proceedings, and
appearances before Congress.

The privilege is limited to tesimony and does not
extend to compdling physcd evidence such as
hanawriting exemplars, blood specimens, etc. Nor does
the privilege protect documents from compelled
disclosure, unless by the very act of producing the
document the person is admitting the existence of the
document and thereby incrimineting himsdf.

Corporations and other organizations have no Fifth
Amendment privilege. So if acorporation is served with
asubpoenafor records, it hasno basis, at least under the
Fifth Amendment, to resist the subpoena and refuse to

In this issue ...
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produce the records. While corporate officilscanclam
the privilege in order to protect themselves from
incrimination, they cannot dlam privilege to protect their
corporate employer.

So what can and can’'t an employer do when its
employees are invited or required to testify?

Firg, and perhaps most important, an employer
cannot in any way encourage employees to dam the
privilege, threaten them should they fail to, or promise
rewardsfor doing so. Thistypeof conduct could amount
to an obdruction of justice — a serious crime that will
likely get the prosecutor’ sattention. Employersalsoneed
to avoid indirect encouragement. This can arise, for
example, when the employer urges employees to be
represented by the same attorney who represents the
company, and the attorney in turn advises the employees
to dam the privilege.

Employers are generdly free, however, to require
their employess to tegtify, and to discipline them if they
refuse and clam the privilege. Remember that the Fifth
Amendment is designed to protect againgt government
coercion, not private coercion. (In jurisdictions like the
Didrict of Columbia, wherethe public policy exceptionto
the employment-at-will doctrine is open-ended,
employers should be cautious in firing an employee for
daming the privilege. It is a least concelvable that the
Didrict's courts will find a public policy protecting
employees Fifth Amendment rights. See “Wrongful
Termination Update,” Employer Alerts!, Oct. 2001, p.
1; “Takingto Attorney asGroundsfor Firing,” Employer
Alerts!, Feb. 2002, p. 6.)

The rules are dightly different for public employers,
because they are the government. In that Stuation, two
competing principles are a stake. On the one hand, the
Fifth Amendment protects public employees from
coercion by their employers. On the other hand, the
public has an interest in knowing whether public
employees have properly discharged their publictrust. In
ba ancing these principles the courts have held that —

I A public employer may request its employees to
answer questions about matters that may tend to
incriminate them.  If the employee responds to the
request and answers the questions, any resultant
infformation may be used in a lae crimind
prosecution againgt the employee.

I A publicemployer may demand thet its employees
answer questions about matters that may tend to
incriminate them, and it may fire any employee who
refuses to answer.

I However, when a public employee is faced with a
choi ce between answering questionsand being fired,
and the employee chooses to answer, the resultant
information may not be used in a later crimind
proceeding against the employee. In other words, a
coerced answer efectively immunizes the employee
from future prosecution based on his testimony.

I A public employee cannot be forced, under threat
of being disciplined, both to answer questions that
may incriminate him and to waive immunity from
prosecution based on his answers.

A recent case involving an officer of the Maryland
Public Safety and Correctional Services Department
illugrates how this works.  Clifton Shockley was a
correctiona officer assgned to the Eastern Pre-Release
Unit. In 1999, acomplaint wasfiled againg him accusing
him of using narcotics and of making certain improper
threats. A lieutenant assgned to investigatethe complaint
interviewed Shockley and asked him about the matter,
but Shockley refused to respond. The lieutenant
reminded Shockley that Department regulations required
him to respond. A captain then joined the interview, but
Shockley ill refused to answer.  Shockley was
suspended for hislack of cooperation.

The matter ended up before the Maryland Court of
Specid Appeds (Maryland's intermediate appellate
court). That court ruled firgt, that Shockley’s off-duty
conduct was just as properly a subject of inquiry as on-
duty conduct — particularly when the inquiry involved use

Page 2



Employer Alerts!

March 2002

of illegd drugs by a correctiond officer.

Next, the appellate court said that public employers
have achoice between elther demanding astatement from
anemployee, in which case the statement cannot be used
inacrimina prosecution, or prosecuting the employee, in
which case it cannot discipline the employee for refusng
to give the statement. The bottom line, however, is that
a public employer cannot do both: it cannot coerce a
gatement from its employee on threat of discipline and,
when it gets an incriminating Statement, use that evidence
inacrimina prosecution.

In Shockley's case, it waan't clear whether the
employee had been given a direct order to answer.
Therefore, the case had to be remanded for that
determination.

The rules gpplicable to public employment spill over
to the government contracting arena. Ina 1973 case, the
Supreme Court considered the congtitutionaity of aNew
Y ork statute that required any person who had acontract
with the state to testify concerning the contract and to
waive immunity from subsequent prosecution based on
histestimony. Under the law, if acontractor refused, his
exiging contract would be canceled and he would be
debarred from doing businesswith the satefor fiveyears.

When an architect refused to testify before a grand
jury investigating corruption in New York, he was
threatened with loss of his state contract. The architect
then chdlenged the conditutiondity of the law. The
Supreme Court ruled that loss of date contracts
amounted to a sufficient economic sanction tha the
architect’s testimony should be deemed coerced.
Therefore, said the Court, New York could ingst upon
the testimony, but it could not as the same time require a
waiver of immunity.

Case reference. Department of Public Safety &
Correctional Services v. Shockley, A.2d.
(Md.App. No. 2081, decided Jan. 31, 2002); Lefkowitz
v. Turley, 414 U.S. 70 (1973).

EMPLOYER'S SURVIVAL GUIDE reference.
3.04, 17.05.

A Noisy Noise Annoys
an Employee

the D. C. Court of Appeds held that Georgetown
Universty could be lidole for intentiond infliction of
emotiond distress suffered by one of its employees.

I n the category of strange cases, a recent decison by

Accordingtotheemployee, Shoukoufeh Larijani, the
distress was caused when Larijani’s supervisor, Jane
Blumenthd, placed two el ectrically-operated noisemakers
outs de Blumenthal’ soffice door aimed at Larijani’ swork
area. Larijani’ s suit described the devices as emitting an
unbearably “loud, Satic-sounding, piercing, hummingand
droning noise” every hour of the workday for some nine
months. Accordingto Larijani, thisconstant noise caused
extreme emotiond distress, resultingin avariety of serious
physica symptoms. Despite complaintsto her employer,
Georgetown Universty did nothing.

Larijani’s suit was initidly dismissed by the trid
court. On gpped, the higher court firs reviewed the
elements of adam for intentiond infliction of emotiond
distress— (1) extreme or outrageous conduct on the part
of the defendant, which (2) ether intentionaly or
recklesdy (3) causes the plantiff severe emotiond
distress. “The conduct,” said the court, must be

SO outrageous in character, and so extreme in
degree, as to go beyond dl possible bounds of
decency, and to be regarded as atrocious, and
utterly intolerable in advilized community

Stated another way, a suit for intentiond infliction of
emotiona didress will be permitted if an average
member of the community, on having the conduct
described to him, would be prompted to exclam,
“outrageous.”
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Despitetheobviousdifficulty any plaintiff would have
inmesting thishigh standard, atwo-to-one mgority of the
appellate court reingtated Larijani’s suit, saying the trid
judge should not have dismissed without first hearing
evidence asto just how unbearable the noise was.

The dissenting judge was highly critical of thet result.
Helikened the devicesto so-called “white noisg’” makers
used, for example, during a trial to mask certain lega
arguments from the jury’ s hearing. Describing Larijani’s
quit as a “parody of a clam for intentiond infliction of
emotiona distress,” the dissenting judge observed,
“ Sometimes common sense—or asense of theridiculous
— should be enough for the court to say ‘no.””

Assuming the conduct of Blumenthd — Larijani’s
supervisor — was indeed outrageous, a further question
arises as to the basis on which Georgetown University
could be held liable. The appellate opinion does not
make clear whether Georgetown’s potentid ligbility is
based on its own outrageous conduct in failing to stop
Blumenthd, or whether Georgetown might only be
vicariously ligblefor the outrageous conduct of oneof its
employees.

The didtinction, though subtle, could make a
difference. Remember that workers' compensation laws
protect employers from auit for accidental injury (which
is defined in the Didrict to indlude “the willful act of third
persons directed againgt the employee because of his
employment™). If Georgetown'sliability isonly vicarious
— tha is if it did not itsdf act intentiondly to cause
Larijani’semotiond distress— Larijani’ sinjury would be
considered “accidental” for workers compensation
purposes and Georgetown should be immune from suit.

Statutory reference. D.C. Code § 32-1501 (West
2001).

Casereference. Larijani v. Georgetown University,
_A2d.___ (No. 00-CV-1583, decided Feb. 7,
2002).

EMPLOYER'S SURVIVAL GUIDE reference.

1.01, 7.01, 19.06.

Employer’s Duty to Bargain

era |abor law makes it an unfair labor practice

Ffegr a unionized employer to refuse to bargain

collectivdly with its unions The term “bargain
collectively” is defined as—

the performance of the mutua obligation of the
employer and therepresentative of theemployees
to meet a reasonable times and confer in good
fath with respect to wages, hours, and other
terms and conditions of employment.

Barganing over some subjects is mandatory,
because those subjects involve “wages, hours, and other
terms and conditions of employment.”  Other subjects
are permissive, in that employers and unions are free to
bargan over them if they wish, but neither Sdecaninsg,
to the point of impasse, onincluson of amere permissve
subject in a collective bargaining agreement.

What are the mandatory subjects over which
employers must bargain if requested to do so by their
unions? According to the Supreme Court, they are
subjects that are “directly germane to the working
environment.” However, acompany hasaright torunits
business without interference. So a company need not
bargain over “managerid decisons which lie a the core
of entrepreneuria control,” such as decisons concerning
the commitment of investment capita and the basic scope
and direction of the enterprise.

In addition to wages, working hours, and benefits,
examples of mandatory subjects include —

1 Company decisions that directly affect job security,
such as a decison to contract out work previoudy
done by union employees. (But decisons tha only
indirectly affect job security, such as adecison to
discontinue a particular product line, are not subject
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to mandatory bargaining.)
I Unilaterd changesin working conditions.

I Union security clauses, where such clauses are not
forbidden under dtate right-to-work laws. See
“Rigt to Work Laws,” Employer Alerts!, Jan.
2002, p. 1).

1 Seniority rights.

I Management rights clauses reserving, for example,
the company’s right to sdl its business free of
liabilities under the collective bargaining agreemernt,
to discontinue operations, to determine the number
of hours per day and per week that operations
should be carried on, and to suspend, discharge or
otherwise discipline employees.

I Prices and avalability of services a in-plant
cafeterias and vending machines.

I Hiring practices.
I Tadinesspalicies
1 Useof company bulletin board.

!  Drug and dcohal testing. See “Drug and Alcohol
Testing,” Employer Alerts!, Dec. 2000, p. 4.

1 Inddlation of security cameras to deter employee
theft.

Thislast exampleisdrawn from arecent case before
the Nationa Labor Rdations Board. The case involved
Nationa Stedl Corp., which had a practice over many
years of indaling hidden survellance cameras to
investigate specific cases of employee theft or other
wrongdoing. Faced with unauthorized, long-distance use
of amanager’ stelephone, the company placed acamera
in the manager’s file cabingt. The camera caught
employee Williams, a union member, using the phone,
and the company promptly fired him.

Williams' union filed a grievance over thefiring and,
at a subsequent hearing, discovered for the first time the
company’s practice of using surveillance cameras. The
union then asked the company for detailed information
about the cameras, indicating that it wanted to bargain
with the company over the practice. The company
refused to provide the information and it refused to
bargain.

The NLRB ruled that the company was wrong on
both counts. It said use of surveillance cameras is a
subject of mandatory bargaining, just like physica
examingions, drug an acohol testing, and other
investigatory tools and methods used by employers to
discover employee misconduct. Further, the company
must provide pertinent information to the union — or at
least bargain over what information would be provided.
While the company may have a legitimate concern over
keeping confidentid such information as the location of
the cameras, the company ill has a duty to seek an
accommodationthat will meet the needs of both theunion
and the company.

Occasondly, though rarely, a company will be
ordered to bargan with a union that has lost a
representationeection. Supposean employer, motivated
by anti-union animus, so poisons the aimosphere with
unfair labor practices that a would-be union loses the
dection. Traditiondly, the NLRB will order a new
eection. But if theemployer’ sactionsmakeitimpossble
to conduct a fair and reliable new dection, the NLRB
may smply treat the union as the employees’ legitimate
representative.

Just because a subject of negatiation fdls in the
mandatory category, employersshoul d till remember that
their only duty is to discuss the subject with an open
mind. The duty to bargain does not mean that the
employer is obligated to agree with the union’s position.

Statutory reference. 29 U.S.C. § 158.

Case references. Fireboard Corp. v. NLRB, 379
U.S. 203 (1964); Ford Motor Co. v. NLRB, 441 U.S.
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488 (1979); Colgate-Palmolive Co., 323 NLRB No.
92 (1997); National Steel Corp., 335 NLRB No. 60
(2001); NLRB v. Gissel Packing Co., 395 U.S. 575
(1969); Overnite Transportation Co. v. NLRB,
__F.3d__ (4™ Cir. No. 99-2494, decided Feb. 11,
2002) (en banc).

EMPLOYER'S SURVIVAL GUIDE reference.
19.08.

NLRB Jurisdiction
Over Religious Institutions

that “Congress shal make no law respecting an

edablishment of religion, or prohibiting the free
exercise thereof ...” Countless federd statutes have the
potentia for interfering with religious practices, but either
they contain express exemptions, or they have been held
ingpplicable or uncondtitutiona when gpplied to religious
organizations.

T he Firs Amendment to the Congtitution provides

Federa labor law offers a good example. As
discussed in “Right to Work Laws,” Employer Alerts!,
Jan. 2002, p. 1, an employee in a union shop who is a
member of a bona fide rdigion that forbids union
membership or union financid support may pay his dues
to charity instead of to the union. And a recent gppedls
court decison redfirms that reigioudy-affiliated
inditutions arenot subject to NL RB-supervised collective

bargaining.

The recent case growsout of a1979 Supreme Court
decison, known asCatholic Bishop, involving parochid
schools in Chicago that were the subject of union
organizing efforts. Fearing that NLRB-supervised
elections would amount to excessve government
entanglement in religious matters, the Supreme Court
ruled that church-operated schools were exempt from
NLRB jurisdiction. The problem with the decison was
that the Court did not offer guidance on how to determine
whether a school was legitimately “church-operated.”

The NLRB soon filled the gap. In a series of
decisons involving rdigioudy-effiliated indtitutions, the
NLRB developed its“substantid religious character” test
for determining whether a particular ingtitution was
subject to its juridiction or fel within the Catholic
Bishop exception. In 1995, for example, the NLRB
asserted jurisdiction over atempts by the Montana
Federation of Teachers to organize the University of
Gresat Fdls.

Although the University was owned and controlled
by the Sigters of Providence, a Roman Cathalicrdigious
order, the NLRB made the following factud findings: (1)
the Univerdty’s curricullum does not emphesize
Caholicism; (2) its board of trustees is not required to
establish policies conggtent with the Cathalic rdligion; (3)
the University’ spresident and other administratorsarelay
persons who are not required to be members of the
Catholic faith; (4) faculty membersare not required to be
Cathalic, to teach Church doctrine, or to support the
Church or itsteachings; and (5) sudents may come from
any religious background and no preference is given to
applicants of the Catholic faith. According to the Board,
only about 32 percent of the student body was in fact
Catholic. Based on these findings, said the NLRB, the
Universty failed the “subgtantid religious character” test
and it had to bargain with the teachers union.

The matter eventualy ended up before the U.S.
Court of Appeds for the D.C. Circuit. In February of
this year the Circuit Court regected the NLRB's
“subgtantia religious character” test as inconsigtent with
the Supreme Court’ sCatholic Bishop decison. Inorder
to apply thetest, said the court, the NL RB necessarily got
excessvey entangled in religious métters. “Here ... we
have the NLRB tralling through the beliefs of the
Univergty, meking determinations about its rdigious
misson, and that misson's centraity to the primary
purpose of the University.” According to the court, this
isthe very type of activity Catholic Bishop wasintended
to avoid.

Instead of the NLRB’'s “subdantid rdigious
character” test, the court adopted athree-pronged test of
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its own: (1) whether the inditution holds itsdf out to
sudents, faculty and the community as providing a
reigious educational environment; (2) whether the
indtitution is organized as non-profit; and (3) whether the
inditution is affiliated with, operated, or controlled by a
recognized religious organization. This test, sad the
court, is both easy to apply and it avoids excessve
entanglement in the indtitution’s beliefs and practices.

Under the Circuit Court’s three-pronged test, the
Universty was exempt from NLRB jurisdiction.

Statutory reference. 29 U.S.C. § 158.

Case references. NLRB v. Catholic Bishop of
Chicago, 440 U.S. 490 (1979); University of Great
Fallsv.NLRB, _F.3d__ (D.C.No. 00-1415, decided
Feb. 12, 2002).

EMPLOYER'S SURVIVAL GUIDE reference.
19.08.

Social Security (F.I.C.A.)
Withholding Change for 2002

ffective January 1, 2002, the Socid Security wage
Eﬁﬁo& to $84,900, up from $80,400. This
that employersmust withhold 6.2% of each
employee's pay until the employee has been pad
$84,900. Totad F.I.C.AA. withholding could therefore
reach $5,263.80. The employer then matches that
amount and transmits both amounts— $10,527.60 in the
case of an employee who earns at least $84,900 —to the
IRS.

Withholdingfor Medicareis 1.45% of al wagespaid
the employee. UnlikeF.I.C.A., the Medicare wage base
isunlimited and does not top out at any particular amount.
Agan, the employer maiches the amount withheld and
transmits the combined amount to the IRS.

To illugrate, for an employee earning $100,000 in

taxable wages during 2002, the employee's and
employer’ ssharesof F.I.C.A. and Medicare would be—

F.I.CA.
Employee' s share $ 5,263.80
Employer’s share 5,263.80
Medicare
Employee' s share 1,450.00
Employer’s share 1.450.00
Total $13,427.60

These and other withholding and remittance
obligations are explained in Circular E (Publication 15),
avalable from the IRS at

http:/AMww.irs.gov/

Statutory references. 26 U.S.C. 88 3101, 3111,
3121.

EMPLOYER'S SURVIVAL GUIDE reference.
5.02.

Mileage Rate and Per Diem
Travel Expense Changes for 2002

eral tax laws alow companies to deduct dl
F?;rdi nary and necessary expenses’ of carrying on
a trade or busness. While companies can
reimburse their employeesfor —and then deduct —actual
expenses incurred in operdting an automobile for
busness, IRS regulations have long dlowed use of
standard mileageratesinlieu of providing substantiation
for actua expenses. Effective January 1, 2002, the
standard mileage rate for business use of an automobile
has been increased to 36.5¢ per mile, up from 34.5¢.

The IRS takes a smilar approach to per diem
business travel expenses (medls, lodging and incidental
expenses), dlowing standard reimbursement/deduction
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rates ingead of requiring subdtantiation of actud
expenses. Employers may use one of two methods to
remburse employees, either of which will satisfy the
Subgtantiation requirement —

1  The federal per diem rates method, based on
location-specific rates established by the federd
government for citieswithin the continental U.S. (the
“CONUS’ rates) and outside the continental U.S.
(the*OCONUS’ rates). A completelisting of those
ratesis available a

http://policyworks.gov/perdiem/

Thehigh-low method, availableonly for travel within
the continental U.S., which alows a deduction of
$204 per day (up from $201) for specified high-cost
areas, and $125 per day (up from $124) for al other
areas within the continental U.S.

A number of locdlities have been added to the high-
cost list: Nappa, CA; San Mateo/Redwood City, CA;
Pdm Beach, FL; Kennebunk/Kittery/Sanford, ME;
Nantucket, MA; Statdine, NV; Atlantic City, NJ; Edison,
NJ; Newark, NJ, Odgen/Layton/Davis County, UT,;

Provo, UT; and Sdt Lake City, UT. Philadelphia has
been moved to the low-cot lit.

A full listing of high-cost areasarein IRS Publication
1542, available at

http:/AMww.irs.gov

but note that the new ratesand locality changesdescribed
above are not yet reflected in the publication.

The deduction for food, beverages and
entertainment (but not lodging) is limited to 65% of the
otherwise deductible amount during 2002. That
percentage gradudly increases to 80% in 2008.
Amounts paid to employees in excess of deductible
amounts condtitute income to the employees and are
subject to withholding requirements and payrol| taxes.

Regulatory reference. Release No. 1R-2001-106;
Rev. Proc. 2001-54; Rev. Proc. 2001-47.

EMPLOYER'S SURVIVAL GUIDE reference.
5.02.
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Sexual Harassment by
Non-Employees

ppose you have a wdl-crafted and well-
Sublicized sexud harassment policy. In addition,

ouperiodicdly provide sexua harassment training
to your employees and supervisorsto make surethey are
familiar with the policy. Should one of your employees
be accused of harassment, you promptly investigate, you
take appropriate disciplinary action when warranted, and
you never retdiate againgt a complaining employee or
agang other employeeswho provide evidencein support
of acomplaint. There's no way you could get sued for
harassment, right?

Unfortunately, you still face exposure, based on
harassing conduct by non-employeeslikeyour customers,
vendors, and independent contractors who vist the

workplace. The law requires you to provide a working
environment that is free from hodile or offensve
harassment. The law doesn’t necessarily care who is
doing the harassing. EEOC Guiddinessay, for example,
that —

An employer may ... be responsible for the acts of
non-employees, with respect to sexud harassment of
employees in the workplace, where the employer
(or its agents or supervisory employees) knows or
should have known of the conduct and fails to take
immediate and appropriate corrective action. In
reviewing these cases the [Equa Employment
Opportunity] Commissonwill congder the extent of
the employer's control and any other legd
respongbility which the employer may have with
respect to the conduct of such non-employees.

A number of court casesover the yearshave upheld

In this issue ...

Sexual Harassment by Non-Employees

Employer Liable After Canceling Health
ADA Claimant Has Duty to Follow Doctor’

0000 606

Arbitration Dispute Lives On .........c.........

[ = T o

S AAVIC ittt e

Firing Based on Unsubstantiated Charges of Wrongdoing Not ADUSIVE ......cocoviviiiviiiiiniiiiiniieinins

Workers’ Comp Coverage Of BUSINESS OWNEIS .uiuuiiuiieiieiieiee et tee e e e e et e eineeteeeneeaneeaneeaneenaens

©~N O AN NP



http://www.employersinfonet.com

Employer Alerts!

April 2002

the concept of employer ligbility for harassment by non-
employees—

1 A femde blackjack deder at a Las Vegas casino
was repestedly harassed by mae customers, who
stared at her and made comments about her breasts
and legs. The dedler complained, but her employer
faled to take action, and eventualy fired her for
being rude to customers. The court refused to
dismiss her complaint, citing the EEOC’ sguiddlines.

I A manufacturer’s representative for Volkswagen
was assigned to a Virginia dealership to promote
sdes of VW’'s. She was repeatedly harassed by
sverd dedership employees, but when she
complained to Volkswagen and asked to be
relocated, she was told to “put up with it” for the
sake of thecompany. Eventudly, shewasfired after
being told that she was “too cute’ and would likely
be harassed wherever she was assigned. The court
sad that Volkswagen was potentidly liable, even
though the harassment took place at an independent
dealership.

I Occidenta International, located in Florida, sold
electricd and industrid equipment to Puerto Rico
Electric Power Aduthority, its most important
customer. Part of Occidenta’s “business dtrategy”
was to employ éttractive young women and instruct
them to be “cordia” to customers. When
Occidentd’s office manager reected sexud
advances by a high-level executive of Puerto Rico
Power and complained to Occidentd, shewasfired.
The court upheld a $200,000 damage award.

I Whenawaitressat aPizzaHut franchise complained
about the behavior of two of her customers, the
waitress manager ingructed her to continuewaiting
on the customers and he took no other action. On
her return trip to the customers' table, one of the
cusomers grabbed the waitress sexudly. The
waitress then quit and successfully sued the
franchisee.

I Employess who were caregivers in a residentia
home for persons with developmentd disabilities
were sexudly assaulted by one of the resident
patients. Managers at the home failed to respond
adequately to caregiver complaints, even going so
far as to ask one of the caregivers to allow the
patient to sexualy assault her so that the managers
could view the conduct. The homewas held lidble,
sanceit clearly controlled the environment wherethe
patient resided.

These examples show that employers must do more
than just prevent or respond appropriately to harassment
by supervisors and co-employees. Employers are
responsble for the work environment generdly, and if
they know or should know about harassing conduct, they
have aduty to remedy the Situation.

Statutory reference. 42 U.S.C. 8 2000e (Title VII).
Regulatory reference. 29 C.F.R. § 1604.

Casereferences. Powell v. Las VegasHilton Corp.,
841 F.Supp. 1024 (D.Nev. 1992); Magnuson v. Peak
Technical Services, Inc., 808 F.Supp. 500 (E.D.Va
1992); Rodriguez-Hernandez v. Miranda-Velez, 132
F.3d 848 (1% Cir. 1998); Lockard v. Pizza Hut, Inc.,
162 F.3d 1062 (10" Cir. 1998); Crist v. Focus Homes,
Inc., 122 F.3d 1107 (8™ Cir. 1997).

EMPLOYER'S SURVIVAL GUIDE reference.
12.03.

Employer Liable
After Canceling Health Plan

plans are governed by ERISA — the federa
Employee Retirement Income Security Act.
See “Recent Developments in Federd Regulation of
Group Hedth Insurance Plans,” Employer Alerts!, Jan.
2001, p. 4; "ERISA Preemption of State Law,”

M ost employer-sponsored group hed thinsurance
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Employer Alerts!, May 2001, p. 2. This means that
ERISA, not gate law, controls a plan participant’s right
to benefits. So, for example, if a participant's benefit
dam iswrongfully denied he can suefor payment, but he
cannot ask for non-pecuniary damages (such aspain and
suffering), or punitive damages. Why? Because ERISA
has no provison for these types of damage awards.

But state law can sometimes affect rights of plan
participants. At least that’s what afederd trid court in
Virginiarecently concluded.

June LeBeau was employed by Angelos Restaurant
inVirginiaBeach and had participated in Angdos hedth
plan underwritten by Trigon Insurance Company.
LeBeau' s husband, who apparently was covered under
the plan a some point, suffered from lung cancer and
underwent chemotherapy and radiation trestment. In
May 1999 he went to Sentara Hospital on an outpatient
bass for further diagnogtic tests and when it was
discovered that histumor had not decreased gppreciably,
he was admitted for further treatment. The hospitd
requested and received preauthorization from Trigon for
inpatient treatment and it also obtained three subsequent
certifications from Trigon for further inpatient trestment.
LeBeau' s hushand died on July 8, 1999.

Sometime during the course of these events, Angelos
terminated its hedth insurance plan, dthough the court's
opinion does not say exactly when. Angelos apparently
failed, however, to tdl LeBeau that it intended to cancel
the plan or that it had in fact done so.

When the husband' s hospitd bill went unpaid, the
hospital sued LeBeau as executor of her husband's
estate, and LeBeau in turn sued Angelos and Trigon.
Angelos defended on the basis that its former hedlth plan
was governed by ERISA — a point on which al parties
agreed — and that ERISA only dlows suit for plan
benefits, which were non-existent here sincethe plan had
been canceled.

L eBeauargued that Angd osshould not be permitted
to defend on that basis, even though the defense was

factudly accurate, snce Angeos hed faled to inform her
about cancdlation of the plan. LeBeau's argument was
based on alegd doctrine known as “estoppel,” which
holds that when a party, through his words or conduct,
leads another party to believe that a certain state of facts
exigts, and the second party then acts in reliance on that
bdief, the first party should not be alowed to deny the
exigence of those facts. Here Angdos should be
estopped, argued L eBeau, because Angelos conduct led
LeBeau and her husband to believe they were ill
covered when the husband sought medica attention.

The issue before the court was whether, in the face
of acomprehensive federd statute like ERISA, the court
was free to look outside the statute and apply genera
legd principleslike estoppel. The court ruled that it was
free to do just that, and it refused to dismiss LeBeau's
cdamsagaing Angdos

The opinionleavessomequestionsunanswered. The
doctrine of estoppel requires that the party invoking the
doctrine act in reliance on the words or conduct of the
other party. But there is no indication in the court’'s
opinionthat the LeBeausrelied on the existence of hedlth
insurance when the husband was hospitalized. On the
contrary, the hospitdization appears to have been
medically necessary because of the husband' scancer. Of
courseg, if the LeBeaus could have obtained replacement
insurance, but didn’t onthe mistaken belief that they were
gtill covered, then estoppe might make sense here,

If Angeloshad 20 or moreemployees, then COBRA
presumably applied. The opinion does not mention this

possibility.

Findly, the opinion does not mention aVirginiagate
datute that requires employers to notify its employees
about a hedth plan termination within 15 days after
termination. While it may be that this statute has been
superceded by ERISA, or that the husband's
hospitdizetion fdl within the 15-day period after
termingtion, it would have been reasonable to at least
address the issue.
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Regardless of any deficiencies in the opinion, it is
catanly reasonable for employers to keep their
employees fully informed about the status of plans in
which their employees participate. Failure to do so just
seems wrong and courts are likely to come up with a
theory — even a strained one — to hold employers liable.

Statutory reference. 29 U.S.C. § 1132; Va. Code
§38.2-3542.

Casereference. Sentara Virginia Beach Gen. Hosp.
v. LeBeau, 182 F.Supp.2d 518 (E.D.Va. 2002) (on
motion to dismiss), 2002 WL 362564 (E.D.Va No.
2:01CV 242, decided Feb. 22, 2002) (on motion for sum.

judg.).

EMPLOYER'S SURVIVAL GUIDE reference.
9.03.

ADA Claimant Has Duty
to Follow Doctor’s Advice

Davis of the U.S. Didtrict Court for Maryland ruled

on February 26 that an employee who failsto follow
his doctor's advice cannot trigger Americans with
Disabilities Act coverage for conditions that might have
been dleviated had the advice been followed. In effect,
an employer’s burden to reasonably accommodate an
impaired employee doesn't arise until the employee
hmsdf has taken reasonable steps to mitigate the
imparmen.

I n an important decison for employers, Judge Andre

The employee in the case, Gary Rose, worked for
Home Depot from 1995 to July 1999, when he went on
extended leave of absence. Heinitidly worked a Home
Depot’ sgtorein Oxon Hill, Maryland, rising to supervisor
of themillwork department. 1n 1998 Roserequested and
received a transfer to a non-supervisory podition in the
company’s Glen Burnie store in order to reduce job
stress.

Throughout his employment period, Rose suffered
from severe intermittent headaches and sinus infections.
His condition was tentatively diagnosed as chronic
vasomotor rhinitis (characterized by nasd congestion, a
runny nose, itching, sneezing and post-nasa drainage),
dthoughadefinitivediagnosiswasnever actualy reeched.
Headaches are not normaly associated with rhinitis, but
may be experienced if infection is present.

Rose' s symptoms seemed to be exacerbated when
he wasinvolved in Home Depot’ s semi-annud inventory,
which reguired him to work night shiftsfor several weeks
a atime and to handle dusty merchandise in ahot, Suffy
warehouse. It wasRose sduly 1999 inventory dutiesthat
precipitated his extended leave of absence from the

company.

By October, Rose felt able to return to work.
However, he believed that a transfer to a Home Depot
store in Winchegter, Virginia, would hep reieve his
recurring Symptoms because, according to Rose,
temperature and humidity conditions there were more
agreeable. Also, hewould experiencelessjob stressif he
relocated nearer to his family home in the West Virginia
mountains.

From October 1999 through January 2000, Rose
sought approva for a transfer to Winchester, Virginia.
Through a series of adminigtrative mishaps, the transfer
request was not formally acted upon. By February 2000,
Rose developed additional symptoms that apparently
made him unable to work &t al.

Throughout the period of his employment by Home
Depot, Rose visted a number of physicians. In July
1999, dfter experiencing difficulty in scheduling an
gopointment with a Dr. Schwartz (his then current
physician), he contacted Jyothi Gadde, M.D., a board-
catified internist and dlergist. Dr. Gadde concluded
from Ros2's immediate symptoms that he had a sinus
infectionand sheprescribed antibiotics. Sheasotoldhim
to quit smoking — Rose was a heavy smoker — and she
indructed him to return for a follow-up vist in four
weeks. Rose did not keep the follow-up appointment
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and he never kicked his tobacco habit.

Later that summer Rose returned to Dr. Schwartz,
who suggested that he see an ear, nose and throat (ENT)
specidig for adefinitive diagnoss. Rose never did.

In March 2000, Rosefile acharge of discrimination
with the EEOC based on Home Depot's aleged falure
to accommodate him by transfering him to the
Winchester store.  When Home Depot's senior
management became aware of the situation, they offered
to approve the trander and to make partid
reimbursement for the back pay he had lost. Rose
refused both offers. In July 2000, Rose's employment
with Home Depot was officidly terminated.

Rose then sued, claiming his vasomotor rhinitis was
a disability within the meaning of the ADA, since it
subgtantialy limited one or more mgor life activities—in
his case, working, deeping and breathing. Further,
according to Rose, he was a qudified individuad who
could have performed the essentid functions of his job
despite the disability had Home Depot reasonably
accommodated him by transferring him to the Winchester
store. The company’ sfailureto do so when herequested
that accommodation amounted to aviolation of the ADA.

The court dismissed Rose's suit and, in doing so,
made a number of sgnificant rulings. First was the
guestion of who — as between the judge and ajury — gets
to decide whether Rose’ svasomotor rhinitisamounted to
a“disability” under the ADA. Judge Davisruled that the
question was for him to decide, Snce by itsnaure it isa
legd question, not a quedtion of fact. This ruling is
important because it means that if an employer can
convince a judge that a particular impairment does not
condtitute a disability, then the case will be dismissed at
an early stage and the employer will not incur the burden
and expense of afull trid.

Second, Judge Davis ruled that Rose's vasomotor
rhinitis was not a disability. At bedt, his episodic Snus
infections, congestion and headaches were only
temporary medica conditions not covered by the ADA.

Quoating an earlier Supreme Court opinion, Judge Davis
sad —

Extending the statutory protections available under
the ADA to individua swith broken bones, sprained
joints, sore muscles, infectious diseases, or other
alments that temporarily limit an individud’ s ability
to work would trividize ... [the ADA’S| lofty
objective.

Here, Rose's condition, though apparently chronic, was
manifested only by intermittent flare-ups and did not
subgantidly limit any mgor life ectivity.

(In adecison by the U.S. Court of Appedls for the
Fourth Circuit, which governs Maryland and Virginia,
issued just one day before Judge Davis decison, the
gppellate court held that an employeg simpairment while
recovering from back surgery was not covered by the
ADA, snce an “imparment’'s impact must adso be
permanent or long-term” to trigger ADA coverage.)

Next the court ruled that Rose had a duty to take
reasonable messures to mitigate his symptoms.
Specificadly, Rose should have pursued a find diagnosis
by seeing an ENT specialist as recommended, and he
should have quit smoking, kept hisfollow-up gppointment
with Dr. Gadde, and taken the medicine she prescribed.
In s0 ruling, the court relied on Dr. Gadde's testimony
that vasomotor rhinitis — if that is what Rose had —is a
common, treatable condition that can be controlled by
nasd deroids, antihigtamines and decongestants. By
following proper trestment regimes, the condition will
raredy interfere with a patient’ s lifestyle.

Fndly, the court ruled that there was insufficient
evidence to support the accommodation Rose wanted.
It is highly unlikely, said the court, that patients with
vasomotor rhinitis cannot live in the Bdtimore-
Washington area. Although Rose clamed to be
symptom-free whenever he visted the West Virginia
mountains, there was no expert medica evidence to
support hisclam. In other words, Rose smply falled to
prove that a relocation to a more mountainous
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environment was medicaly necessary and the only way
he could continue working.

One point not discussed in the opinion revolves
around the smoking issue. Although Judge Davis said
that Rose should have followed his doctor’s advice to
quit, an argument might have been made that tobacco
addiction is itsdlf a disability under the ADA, requiring
reasonable accommodation. While the success of such
an argument may be doubtful, the ADA does recognize
acohol and drug addiction as disabilities.

A second point should also be made. Even though
the case was decided on summary judgment before any
trid, it is evident from Judge Davis lengthy opinion that
the partieswereinvolved in extensive pre-tria discovery,
induding depositions of a number of doctors. Home
Depot’s victory, as sweet as it may have been, was
undoubtedly obtained at grest cost. And if Rose decides
to apped, additiona costs are on the horizon.

Statutory reference. 42 U.S.C. § 12102.

Casereferences. Rosev. Home Depot U.SA,, Inc.,
2002 WL 334107 (D.Md. No. AMD 01-229, decided
Feb. 26, 2002); Pollard v. High's of Baltimore, Inc.,
2002 WL 261556 (4™ Cir. No. 01-1342, decided Feb.
25, 2002).

EMPLOYER'S SURVIVAL GUIDE reference.
11.03.

Firing Based on Unsubstantiated
Charges of Wrongdoing
Not Abusive

Deborah Chasanow of the U.S. Didtrict Court for
Maryland has ruled that firing an employee based on
unsubgtantiated allegations of employee theft, without
proof and without afull investigation, may be foolish, but
it does not violate any clear mandate of Maryland public

I n another case involving Home Depot, Judge

policy. Therefore, said the Court, it is not an abusive or
wrongful discharge under Maryland law.

The employee, David Silvera, had worked as a
cashier at Home Depot amost four years. On theday of
his termination, the store manager observed a customer
remove a security tag from a saw worth severa hundred
dollars. The customer then proceeded to Silvera's
register to check out various merchandise. The saw was
not scanned or paid for. After the customer |eft the store
with the saw and the other merchandise, he was
confronted by security guards and charged with theft.
The customer then accused Silveraof participating in the
scheme.

Silvera in turn was confronted, he denied any
involvement, but he admitted that the saw was large
enough that he should have seen it if it were in the
customer’s shopping cart. Silverawasaso charged with
theft and wasfired.

The customer eventualy pleaded guilty to theft, but
Slvera was acquitted after a crimind trid. Silvera then
sued Home Depot on a number of claims, including
wrongful discharge and fase imprisonment.

Judge Chasanow threw out al of Silvera's clams.
Asto wrongful discharge, she found no Maryland public
policy mandate prohibiting employers from firing at-will
employees based on unsubstantiated charges.

The faseimprisonment claimwas unfounded aswell,
sad the judge, because a Maryland statute makes retall
merchants immune from suit if they act with probable
cause in detaining a person for theft.

Statutory reference. Md. Code, C& JP § 5-402.
Casereference. Slverav. HomeDepot U.SA,, Inc.,
2002 WL 392027(D.Md. No. DK C 00-2529, decided
March 11, 2002).

EMPLOYER'S SURVIVAL GUIDE reference.
1.03.

Page 6



Employer Alerts!

April 2002

Workers’ Comp Coverage
of Business Owners

re sole proprietors, partners in a partnership,
A corporate officers, and members (owners) of
limited liability companies entitled to workers
compensation benefits if they are injured on the job? It

depends.
Maryland

The Maryland workers comp datute defines
“covered employee’ broadly as “an individud, induding
a minor, while in the sarvice of an employer under an
express or implied contract of apprenticeship or hire.”
The dtatute then goes on to list a number of exceptions
and specid provisons.

Sole proprietors and partners in Maryland are
generdly not covered by the statute, but they may opt in
by submitting to the Workers Compensation
Commissonand to the sole proprietor’ sor partnership’s
insurer awritten notice of their eection to be covered.

Corporate officers and members of limited liability
companies genedly are covered by the datute.
However, the folowing officds may opt out by
submitting a written notice of their eection not to be
coveredtotheWorkers Compensation Commissionand
the company’sinsurer —

1 Officersof “close corporations’ (smal corporations
that are incorporated under Maryland’'s Close
Corporation Law);

1 Officers of corporations engaged in farming, if the
officer own at least 20% of the corporation;

1 Officersof “professiona corporations’ (corporations
that are organized to practice one of the professons,
such as medicine, law, architecture, etc.), if the
officer owns a least 20% of the corporation; and

I Members of limited ligdility companies, if the
member owns at least 20% of the company.

In a recent case involving a sole proprietor,
Maryland’s Court of Specid Appedlsruled that the opt-
in provision of Maryland law must be drictly complied
with. There, asole proprietor in the home improvement
business purchased aworkers' comp policy but hefailed
to give notice to the Commission that he was decting to
be covered. After suffering a work-rdated injury he
made a clam for benefits, but his insurance company
refused to pay, citing lack of notice to the Commission.

The sole proprietor argued that the lack of notice
shouldn’'t make any difference, because by purchasing a
workers comp policy for himsdf, he obvioudy intended
to elect coverage. The Court of Specid Appeds
disagreed, saying that the proprietor’ s* obviousintention”
could not cure his fallure to comply with the notice
requirement.

Virginia

Virginia defines “employeg’ as “every person,
induding diens and minors, in the sarvice of another
under any contract of hire or gpprenticeship, written or
implied, whether lawfully or unlawfully employed.”

Sole proprietors and partners are not covered, but
they may opt in by natifying the business' insurer of their
election to be covered. Corporate officers and limited
lidhility company members are covered. However,
“executive officers’ (defined as managers of limited
lidbility companies and corporate presidents, vice
presdents, secretaries and treasurers) may opt out of
coverage for injury or death caused by accident (but not
for injury or death caused by occupational disease) by
giving notice to their employer and the Workers
Compensation Commission.

District of Columbia

An employee in the Didrict is “every person,
induding a minor, in the service of another under any
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contract of hire or apprenticeship, written or implied.”

The Didrict datute has no specid provisons
respecting sole proprietors, partners, and corporate or
limited ligbility company officdds so generd legd
principlesapply. Under those principles, sole proprietors
are owners, not employees, of their business, so they are
not covered by workers comp. Similarly, partnersin a
partnership and members of a limited ligbility company
are owners, not employees. On the other hand, officers
of acorporation who work for and are compensated by
the corporationgeneral ly woul d becons dered employees
entitled to comp benefits.

Statutory references. Md. Code, L&E § 9-201, Va.
Code § 65-2-101; D.C. Code § 32-1501.

Casereference. Watson v. Twin City Fire Ins. Co.,
2002 WL 334332 (Md.App. No. 502, decided March
4, 2002).

EMPLOYER'S SURVIVAL GUIDE reference.
7.02

Arbitration Dispute Lives On

ost of usthink of the U.S. Supreme Court as
IVI the highest court in the land. The U.S. Court
of Appedsfor the Ninth Circuit, which hears

federal appeds in Cdifornia, gpparently has a different
view.

Recdll that back in 1999, the Ninth Circuit ruled the
Federal Arbitration Act (FAA) does not apply to
employment contracts. That case involved Saint Clair
Adams who, when he was firg hired by Circuit City,
agreed in writing that any employment disputes between
him and the company would be subject to binding
arbitration. Later he sued Circuit City in Cdifornia sate
court, aleging discrimination.  The Ninth Circuit refused
to enforce the arbitration agreement because, it sad,
employment disputes are exempt from FAA coverage.

Eventudly the case went to the Supreme Court. In
a March 2001, decision, the high court reversed. Not
only does the FAA cover employment contracts
generdly, said the Court, it also specificaly coversclams
under federd civil rights laws. See “Supreme Court
Approves Arbitration Agreements,” Employer Alerts!,
May 2001, p. 1. The Court remanded the case back to
the Ninth Circuit for further action.

In February of this year the Ninth Circuit again
invaided the arbitration agreement, this time onthebasis
that the agreement was “unconscionable’ — so one-sded
and unfair that it should not be enforced.

Asde from the merits of the Ninth Circuit's latest
ruling, it is unusual for a lower federa court to undo a
Supreme Court decison on remand based on a new
ground. Sometimes the Supreme Court will teke a case
a second time to dap a lower court’s hand and remind
the lower court of its duty to follow Supreme Court
decisons. Stay tuned.

Whatever the eventuad outcome of the Circuit City
case, employers need to be aware that arbitration
agreements are subject to attack for unconscionability.
The agreement between Circuit City and Adams, for
example, severdy limited the remedies that would
otherwise have been availableto Adamsin court. It aso
required Adams to split the cost of the arbitration,
including the arbitrator’ s daily fees, the cost of areporter
to transcribe the proceedings, and the expense of renting
the room where the arbitration would be held. And
dthough Adams clamsagaing Circuit City were subject
to binding arbitration, any dams Circuit City might have
had againgt Adams were not.

Employers who decide to go the arbitration route
should make sure that the agreement —

1 Provides subgtantialy the same rights and remedies
to the employee as would be available to him in
court;
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Does not require the employee to incur subgtantialy
more costs to arbitrate than the employee would
have incurred in alaw suit; and

Applies equaly to the employer and employee,
without giving the employer sgnificantly greater
rights and options under the agreement than the
employee has.

Statutory reference. 9 U.S.C. § 1.

Casereference. Circuit City Sores, Inc. v. Adams,
532 U.S.105 (2001), on remand, 279 F.3d 889 (9" Cir.
No. 98-15992 (decided Feb. 4, 2002).

EMPLOYER'S SURVIVAL GUIDE reference.
19.01.
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Supreme Court Update

he Supreme Court has been busy with

employment casesthisterm and many (but not dl)

of itsdecisonsarefavorableto employers. Inlate
March two more cases came down, one dedling with
whether illegd diens are entitled to backpay when they
have been fired for engaging in union activity, and the
other involving employer natification obligationsunder the
Family and Medicd Leave Act. In each case, the
employee's own behavior was remarkable, to say the
least, and may have influenced the result.

Illegal Aliens
In May 1988, Hoffman Plastic Compounds, Inc.

hired Jose Castro to work in its Paramount, Caifornia
plant. In December of that year, an AFL-CIO union

began an organizing campaign & the plant. Cadiro and

severd other employees supported the campaign and

distributed union authorization cardsto their co-workers.

In January 1989, in what one justice described as a
“crude and obviousviolation of thelabor laws,” Hoffman
fired Castro and the other workers who supported the

union.

The matter went to the National Labor Relaions
Board. The Board found that Hoffman had violated the
Nationa Labor Relations Act, which prohibits adverse
action againgt an employee in an attempt to discourage
unionmembership TheBoard ordered Hoffman to cease
and dess from further violations of the Act, it required
Hoffmanto post adetailed noticeinforming itsworkforce
of what had happened, and it told Hoffman to offer
reingaement and backpay to the fired employees.
Hoffman consented to the Board's order.

In this issue ...
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Later, a compliance hearing was held to determine
the amount of backpay owed each employee. On the
final day of that hearing, Casiro admitted under oath that
he wasborn in Mexico and had entered the U.S. illegdlly,
that he was not authorized to work here, that he got his
job with Hoffman only after showing Hoffman a birth
certificate that belonged to a friend from Texas, that he
fraudulently obtained a Socia Security card and a
Cdifornia driver’'s license, and that he fraudulently
obtained other employment after he'd been fired by
Hoffman.

Faced with accommodating both federd labor laws
and federd immigration policy, the Board ruled that
undocumented workers are entitled to the samelabor law
protections and remedies as are legd employees.
Accordingly, the Board awarded Castro dmost $67,000
in backpay, covering the three and one-haf years
between Cadtro’ s firing and the date Hoffman learned he
wasanillegd dien.

The Supreme Court reversed. By a dim, 5-to-4
mgority, the Court reminded the Board that, in devising
remediesfor unfair |abor practices, the Boardisobligated
to take into account other, equdly important
Congressional objectives — in this case immigration
policy. Further, athough the Board may be owed
deference when it comes to interpreting and applying
federd labor laws, the Board has no specia expertisein
immigration metters.

The mgority opinion, written by Chief Judice
Rehnqui<, pointed out that Congressmade combating the
employment of illegd diens centrd to the immigration
lawvs.  Under those laws it is impossible for an
undocumented dien to obtain employment in the United
States without some party directly contravening explicit
congressiond polices. Yet, said the Chief Judtice, the
Board

asks that we overlook this fact and alow it to
award backpay to an illegd dien for years of
work not performed, for wages that could not
lanfully have been earned, and for ajob obtained

in the firgt ingtance by a crimind fraud.

The Court refused to overlook the illegdity of
Castro's employment, saying that awarding backpay ina
case like this not only trividizes the immigration laws, it
aso condones and encourages future violations.

(Smilar backpay issues arisewhen anillegd dienis
subjected to race discrimination, sexua harassment or
other forms of discrimination under federa civil rights
laws suchasTitleVII. The EEOC takesthe position that
backpay can be awarded to illegd diens who are
discrimination victims.  The Supreme Court has not yet
addressed the matter.)

What' s peculiar about the caseis Castro’ sbehavior.
Having obtained employment through fraud and violation
of U.S. immigration law, one might have guessed he'd
keep alow profile. Instead, amere saven monthsinto his
illegd employment, he gpparently went out of hisway to
get involved in union organizing activity. Perhgps a
mgority of the justices smply fdt they couldn’t reward
Cadtro for his conduct.

Family and Medical Leave Act

In another March decision, this one also a 5-to-4
gplit, the Supreme Court invalidated Department of L abor
regulaions that pendize employers who fal to notify
employees whether leave is being counted againg their
Family and Medicd Leave Act entitlements

FMLA grants qudified employees up to 12 weeks
of unpaid leave per year. The Act dso encourages
employers to adopt moreliberd leave policies, and many
employershavedone so. Inthe case before the Supreme
Court, for example, Wolverine World Wide, Inc. granted
its employees up to seven months of unpaid sick leave.

When Wolverine employee Tracy Ragsdde was
diagnosed with cancer, she qudified for and took the
sevenmonths' leave, missing atota of 30 weeksof work.
Wolverine held her position open throughout the period,
and it paid her hedlth insurance during the first Sx months
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of her absence. At the end of the seven-month period,
she asked for additiona leave, which Wolverine refused.
When Ragsdde failed to return to work as required, she
was terminated.

Ragsdde then sued her employer for reingatement
and backpay, claming that under Department of Labor
regulations, an employer must notify an employee when
leave is being counted against FMLA. Thoseregulations
say that if an employee takes leave “and the employer
does not designate the leave as FMLA leave, the leave
taken does not count against an employee’'s FMLA
entittement.” Since Wolverine did not tell her that her
seven-month absence was FMLA leave, shefdt shedill
had 12 more weeks coming.

The Supreme Court disagreed with Ragsdde. The
Court ruled that, whether or not the Department’ snotice
regulation isvalid, its penalty for faling to give notice —
disalowing the leave as satisfying the employer’ sSFMLA
obligation — is “categoricad,” “disproportionate,” and
“incompatible’ with the statute itself. In short, FMLA
grants digible employees only 12 weeks of leave; the
Department of Labor regulation would grant 12 weeks
plus whatever additiond leave the employer voluntarily
grants.

The Court left open the possibility that the notice
requirement itsdf is vdid and tha an employee who
auffers actua harm from lack of notice could dill sue his
employer.

Asin Castro v. Hoffman Plastic, the employee's
conduct here is troublesome. The seven months' leave
that Wolverine granted Ragsdale — during six of which
Wolverine paid her heath insurance —was far more than
FMLA or any other law requires. Yet despite that
generogty, Ragsdae il saw fit to bite the hand that fed
her.

Statutory references. 8U.S.C. 813248, 29U.S.C. §
151; 29 U.S.C. § 2601.

Regulatory references. 29 C.F.R. 8§ 825.700; EEOC

Enforcement Guidance, Notice No. 915.002 (Oct. 26,
1999).

Casereferences. Hoffman Plastic Compounds, Inc.
v.NLRB, _U.S.__ (No. 00-1595, decided March 27,
2002); Ragsdale v. Wolverine Word Wide, Inc.,
__U.S__ (No. 00-6029, decided March 19, 2002).

EMPLOYER'S SURVIVAL GUIDE references.
6.02; 15.01; 19.08.

Salts, Testers, and
Backpay Awards

“tester” is someone who, though gpplying for
ajob, isredly not looking for employment but
iIs amply trying to find out whether the
employer discriminatesin hiring. See“Tedters

and Employment Discrimination,” Employer Alerts!,
Aug. 2000, p. 1. A “st” isajob applicant at a non-
union shop who is in fact seeking employment but whose
real purposeisto organize the shop once he’ shired. See
“*Sting' of Non-Union Shops,” Employer Alerts!, Aug.
2000, p. 2.

Employersare prohibited from discriminating against
testers or sdts. But suppose an employer does
discriminate and the tester or salt sues. |Is a backpay
award —equd to the wages that would have been earned
but for the discrimination — an available remedy in that
gtuaion? If so, how should it be caculated?

Union Salting

Winson Cox, an dectrician, was employed full-time
as aunion organizer for the International Brotherhood of
Electrical Workers. 1n 1993 he applied for a job at
Aneco, Inc., a non-union electrical contractor. Cox
disclosed hismotives during hisjob interview, and Aneco
refused to hire him. Cox then filed an unfair labor
practice chargewith the National Labor RelationsBoard.
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Five years later, in 1998, the Board ruled that Cox
should be awarded backpay for any loss he may have
suffered from the date he applied for the job to the date
Aneco makes him a vdid offer of employment. Aneco
then made an employment offer and Cox accepted, but
he |eft after only five weeks of work.

I nasubsequent compliance hearing to determinethe
amount of backpay that should be awarded, Cox asked
for some$47,000, covering two and one-half yearsof the
five-year period between his job interview and Aneco's
offer. (He made no clam for backpay covering the
remaining two and one-hdf years.) Aneco, on the other
hand, argued that Cox should get no more than five
weeks. TheBoard awarded Cox thefull $47,000, which
Aneco appealed to the U.S. Court of Appedls for the
Fourth Circuit (the court that hears federal appedals from
Maryland and Virginia).

One of Aneco’s arguments on apped wasthat Cox
had a duty to “mitigate” hisincomeloss—that is, to make
reasonable efforts to find aternative employment. Here,
argued Aneco, Cox did not do that. Insteed, he limited
his search to compani esthat were non-unionized, and that
were neither to small to be of interest to his union nor too
large for him to be effective. In addition, he brought other
electrician gpplicants with him to serve a witnesses
should a potentid employer commit an unfair labor
practice. These limitations Sgnificantly narrowed Cox’s
chances of finding employment, but they were fully
gppropriate given Cox’srole as aunion sat.

The Court of Appeds disagreed with Aneco’'s
falure-to-mitigate argument. The Court conceded that
had Cox been unemployed, rather than being afull-time
union sdt, the limitations he placed on his job search
would have been unreasonable. Here, however, Cox
was not unemployed and the limitations were cons stent
withhisunion position. Therefore, Cox’sjob search was
reasonable under the circumstances.

Aneco’ s second argument was that, had Cox been
hired back in 1993, he would have quit when it no longer
served theunion’sinterest for himto stay, and that would

have occurred long before 1998. This argument the
Court of Appeds did agree with. The Court pointed to
the fact that when Cox was eventually hired, he stayed on
the job only five weeks. Further, union sdts typicaly
leave after a short time, either because they have
successfully organized the shop, or they see no likely

prospect of doing so.

The Court remanded the case back to the Board to
reconsider its backpay award.

Discrimination Testing

Before deciding whether testers are entitled to
backpay, courts must first dedl with the question whether
testers even have “ standing” to sue. To date, most courts
have ruled that Since testers are not gpplying for jobs in
good faith, they cannot complain about being rejected for
discriminatory reasons. Therefore, they are not entitled
to any remedy.

About two years ago, the U.S. Court of Appealsfor
the Seventh Circuit (which includes Chicago), ruled that
testers may suefor hiring discrimination, even though they
wouldn't have taken the job if offered. The Court
suggested, however, that the gpplicants remedies would
be limited (and presumably would not include a right to
be offered the job or an award of backpay).

Federal courts in other jurisdictions, including the
Fourth Circuit (which coversMaryland and Virginia) and
the D.C. Circuit, have ruled that testerslack standing and
cannot sue. Until the issue is resolved by the Supreme
Court, atester’ sstanding to sue and the remediesthat are
available remain open questions.

Related Issues

Backpay computation issues also arise in other
Stuations. Supposefor examplethat an employer firesan
employee on race and gender grounds and gets sued for
theillegd conduct. During the course of the lawaLit, the
employer discoversthat the fired employee had engaged
in some wrongful conduct — such as lying on his job
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application, or removing confidential company documents
—that would have judtified immediate termination had the
employer known about the conduct. Can the employer
defend the discrimination claim based on theemployee's
wrongful conduct?

Theanswer is in part. After-acquired evidence —
even evidence of a serious nature that would have been
grounds for firing hed it been discovered earlier —is not
a complete defense to adiscrimination claim. But it does
limt the remedies that are available to the aggrieved
employee. As the Supreme Court said in just such a
case, it makes no senseto compel an employer whofired
an employee for discriminatory reasons, to re-hire the
employee and then turn around and fire the employee
agan based on the wrongful conduct. But it does make
sense to award the employee backpay for the period
between the discriminatory firing and the time the
wrongful conduct was discovered.

Statutory references. 29 U.S.C. § 151; Title VII, 42
U.S.C. § 2000e.

Regulatory reference. EEOC Enforcement Guidance,
Notice No. 915.002 (May 22, 1996).

Casereferences. Anecolnc.v.NLRB, _F.3d__ (4"
Cir. No. 01-1572, decided March 29, 2002); Kyles v.
J. K. Guardian Security Services, Inc., 222 F.3d 289
(7" Cir. 2000); McKennon v. Nashville Banner Pub.
Co., 513 U.S. 352 (1995).

EMPLOYER'S SURVIVAL GUIDE references.
2.02; 11.01; 19.08.

Recent Cases on
Pregnancy Discrimination

discrimination “because of ... sex,” which is

Title VII of the federad Civil Rights Act prohibits
defined to include

because of or on account of pregnancy,
childbirth, or related medica conditions, and
women affected by pregnancy, childbirth, or
related medica conditions shdl be trested the
same for dl employment-rdated purposes,
induding receipt of benefits under fringe benefit
programs, as other persons not so affected but
samilar in their ability or inability to work.

I nother words, discrimination becauseof pregnancy,
childbirth, or a related medicd condition is sex
discrimination, so that an employer cannot refuse to hire
a pregnant woman or a woman of child-bearing age
because of her pregnancy or because of the possibility
she may become pregnarn.

Nor may an employer have specid rulesfor pregnant
women. For example, sick leave, light duty assgnments,
or other accommodations must be available to pregnant
womenon the same basis asthey areto others. Smilarly,
employers who have hedlth or disability insurance plans
must cover pregnancy-related expenses and disabilities
the same as they would other medical expenses or
disabilities

A recent Fourth Circuit caseinvolved DeitraGolson,
who worked as a collector of ddinquent loansfor Green
Tree Financid Servicing Corp. in Columbia, South
Carolina. Collectorswere given performance godseach
monthand collectorswho cons stently failed to meet their
gods were subject to probation and dismissa.

Golson's production was generdly outstanding but,
by the summer of 1997, she was forced to miss severd
weeks of work with pregnancy-related medica problems
and she fell short of her production goals.

Golson informed her employer of her pregnancy,
furnishing written verification from her doctor that her
absence was medicaly necessary. Although Green
Tree's regular practice was not to hold employees
accountable for their performance gods when they'd
been absent for three or more days for verified medical
reasons, Green Tree neverthdess put Golson on 90-day
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probation. And despite improvement in her work, she
wasfired 30 dayslater. Thus, Green Tree faledto treat
Golson the same as it treated other employees who, for
medical reasons, are temporarily unable to work.

The Fourth Circuit agreed that Green Tree had
discriminated. 1t therefore upheld an award of $30,000
in backpay, $1,500 in compensatory damages, and
$230,000 in punitive damages.

Under a line of cases that seems unique to New
Y ork, it goparently isdright in that Sateto fire a pregnant
employee to save your marriage. An April 2 decison by
anintermediate appellate court ruled that Rainer Mittl, an
ophthamologidt, acted properly in terminating his
pregnant secretary inthefaceof unfounded suspicionsby
the ophthamologist’ swife that they had been having an
dfair.

The doctor a first greeted his secretary’s
announcement that she was pregnant in good spirit,
offering her advice on taking maternity leave and filing for
disability benefits. However, when the doctor’s wife
learned about the pregnancy, she became hodgtiletoward
the secretary, even questioning whether her husband was
the child's father. After unsuccessful efforts to calm his
wife down, the doctor bowed to her pressure and fired
his secretary.

In upholding the termination, the court said that the
doctor’'s conduct might be described, a worst, as
didoydty to a valued secretary. But that would not
support afinding that the secretary’ stermination wasdue
to her pregnancy and was therefore discriminatory. The
court relied on severd earlier New York cases in which
employers were engaged in affairs with their employees
but fired the employees in the face of spousa pressure.
In those cases, as well, there was no sex discrimination
because the motive for the firing was family harmony.

Statutory reference. TitleVII, 42 U.S.C. § 2000e.

Case references. Golson v. Green Tree Financial
Servicing Corp., 2002 WL 27104 (4" Cir. No. 00-

2365, decided Jan. 10, 2002) (unpublished); Mittl v.
Rivera-Maldonado, 2002 WL 493186 (N.Y .App. No.
365, decided April 2, 2002); Mauro v. Orville, 259
A.D. 89 (1999); Kahn v. Objective Solutions, Intl., 86
F.Supp.2d 377 (S.D.N.Y. 2000).

EMPLOYER'S SURVIVAL GUIDE reference.
12.02.

Virginia Supreme Court
Limits Negligent Hiring and
Wrongful Termination Claims

Supreme Court hasruled that neither thetemp agency

that provided an employee, nor the Universty of
VirginiaAlumni Association wheretheemployeeworked,
isligble for an after-hours automobil e accident caused by
the employee. In a separate case, the Court aso ruled
that an employer may lawfully fire an employee after the
employee refused to drop crimina charges against a
fdlow employee.

I n an important decision for employers, the Virginia

Negligent Hiring

Ricky East, had been convicted severd times of
driving under the influence. He had dso falled to pay
fines associated with his convictions or attend alcohol
counsding. Thisled the Department of Motor Vehicles
to declare him an habitua offender and to suspend his
driving license,

When East applied for work at a temp agency,
Interim Personnel of Centrd Virginia, he denied any
crimind convictions and he fasdy stated that he held a
vaid driver's license. Interim never asked East to
produce his license, and it never checked crimind
background or driving records for East.

One of Ead's temp assgnments was a the
Universty of Virginia Alumni Association.  His job
responghilities there included driving the Association’s
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truck on aregular bass to the post office — a one-mile
trip. When Eagt interviewed for the job with the
Association, the Association smilarly failed to have East
produce his driver's license, relying on the Interim’s
Screening process.

For atime, East wasamode employee. However,
over a Thanksgiving weekend, East was furnished a key
to theaumni building whilethe building supervisor wason
vecation. On Wednesday evening before the holiday,
East gained access to the building, retrieved the key to
the truck, and took it for the weekend, al without
permisson. On the Friday after Thanksgiving, he
consumed a subgtantid amount of acohol and, while
joyriding, rear-ended another vehicle,

Mildred Messer, who was injured in the accident,
not only sued East for her injuries, she aso sued Interim
(the temp agency that employed East) and the UVA
Alumni Association where East was assigned. Unableto
clam that Interim and the Association were vicarioudy
liable for Eadt’s actions (snce the accident obvioudy did
not occur during the course and scope of East's
employment), she instead brought her suit on a theory of

negligent hiring.
Asthe Virginia Supreme Court explained,

lighility for negligent hiring is based on an
employer’ sfallure to exercise reasonable care in
placing an individua with known propengties, or
propensitiesthat should have been discovered by
reasonable invedtigation, in an employment
positionin which, dueto the circumstances of the
employment, it should have been foreseegblethat
the hired individud posed a threat of injury to
others.

Under anegligent hiring theory, an employer may be
hdd liable for its own direct negligence in hiring an
employeeit should not have hired. This contrastswith an
employer’svicarious ligbility for the negligent acts of its
employeesthat occur within the course and scope of their
employment, eventhough theemployer hasnot persondly

committed any negligence.

Messer's theory here was that Interim and the
Association should have discovered East’s background
and, with that knowledge, refused to hire him for a job
that involved driving. The Virginia Supreme Court
disagreed. It ruled that

the mere fact that East had been convicted twice
of DUI, had faled to pay fines or atend
counsdling, and had been declared an habitual
offender, would not place areasonable employer
on notice or make it foreseeable that East would
stedl a truck, operate the stolen vehicle during
non-business hoursfor his own frolic, and cause
an accident on the open highway distant from the
environs of hisjob.

While Virginiaemployers— and their insurers — can
take comfort in thisdecision, it isgill agoodideatodoa
background check on employees who will have driving
respongbility or other duties involving the public. At a
minimum, Interim and the Association could eesily have
asked to see Eadt’s license before he was handed the
keys to a truck. Their failure to do so here was
gpparently not unreasonable only because of the limited
driving responsibilities involved in the job.

Wrongful Termination

Linda Rowan, an at-will employee, worked as a
cashier for Tractor Supply Company in Chrigtianburg,
Virginia  During the course of her employment she
discovered information that led her to believe her
manager, Jerry Snider, and other employees, were
embezzling money and property from Tractor Supply.
Rowan expressed her concern over the matter to Snider,
who reacted violently by twisting her arm and pushing her
againgt a desk.

Rowan reported the latter incident to severd others
at the company, but was uniformly rebuffed. In her view,
the company’ s primary interest wasin keeping the matter
quiet. Rowan then filed both a civil suit and crimind
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charges againgt Snider. She recovered a $1,500
judgment for damages in the civil suit, and Snider was
later convicted of criminal assault and battery.

While the crimind charges were dill pending againgt
Snider, acompany officid told Rowan that the company
wanted the charges dropped. When Rowan refused to
go aong, she was fired. Rowan then filed suit againgt
Tractor Supply for wrongful termination, daiming thet it
was agang Virginia public policy to coerce an employee
to drop crimind charges.

The Virginia Supreme Court regjected Rowan's
dam, finding no public policy violation in these
circumstances. The Court reiterated itsview that the so-
cdled public policy exception to the employment-at-will
doctrineisa“ narrow exception.” The Court went on to
discuss those few limited circumstances in which the
exception had been properly invoked —

1 whereabank discharged stockholder employeesfor
refusing to vote their bank stock as management
wanted, the Court finding that stockholders have a
right under state Statute to vote their stock freefrom
duress or intimidation;

1 wherean employee sdischarge wasbased onillega
gender discrimination; and

I where an employee was discharged for refusing to
commit acrimind act.

Rowan’ s case, said the Court, was different. Unlike
the bank stock case, wherethe employeeshad astatutory
right to vote their stock as they pleased, Rowan could
point to no Smilar statute giving her aright to press or
drop crimina charges as she pleased.

Case references. Interim Personnel of Central
Virginia, Inc. v. Messer, 559 SEE.2d 704 (Va. 2002);
Rowan v. Tractor Supply Co., 559 S.E.2d 709 (Va.
2002).

EMPLOYER’'S SURVIVAL GUIDE references.
1.01; 1.03; 19.06.

Like Father, Like Son —
ADA Protects Kin from Retaliation

discriminationin employment againgt personswith

disbilities. It aso protects persons against
retaiationfor exerciang their rightsunder the ADA. And
unlike other federd civil rights laws, the ADA makes it
unlawful for an employer to “coerce, intimidate, threaten,
or interfere with any individud” who is exercisng
protected rights under the statute.

The Americans with Disgbilities Act prohibits

Steril Fogleman had worked as an engineer at
Mercy Hospitd in Pennsylvaniafor 17 yearswhen heleft
the hogpitd in 1993. Claiming that he had been forced
out of hisjob dueto age and disability discrimination, he
sued.

Steril’s son Greg also worked for Mercy as a
security guard.  According to Greg, a hospital manager
repeatedly questioned him about the status of hisfather’'s
lawsuit in an attempt to pry information out of him to aid
the hospital’s defense. Greg clamed that he had no
involvement in the lawsuit and refused to answer any of
the manager’ s questions.

In 1996, after 18 years at the hospital, Greg, too,
was fired. According to Mercy, the firing was judtified
because Greg had used a passkey without authorization
to enter the hospita’s gift shop. Greg argued that the
finng was a mere pretext, Snce he was authorized to use
the passkey and had routinely done so in the past. The
real reason, according to Greg, was that Mercy thought
he was helping with his father’ s lawsuiit.

Greg then sued Mercy himsdf, daming his firing
amounted to illegd retdiaion under the ADA. Thetrid
court dismissed Greg's suit, ruling that since Greg denied
ading his father's lawsuit, he had not engaging in any
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“protected activity” and could not make aclaim under the
ADA.

The U.S. Court of Appedls for the Third Circuit

(which governs federa trid courts in Pennsylvania)
reversed the trial court and reingtated Greg's clam. It
ruled that by firing Greg, the hospitd attempted to
“coerce, intimidate, thresten, or interfere with” Sterril’s
rights under the ADA.
As the Court pointed out, “to retdiate against a man by
hurting a member of his family is an ancient method of
revenge, and is not unknown in the fidd of labor
relations.”

FHring Greg amounted to illegd retadiation for the
additiond reason that the hospita thought (apparently in
error) that Greg was helping his father. Said the Court,
“If Greg can show, as he clams, that adverse action was
taken againg him because Mercy thought that he was
asssting his father and thereby engaging in protected
activity, it does not matter whether Mercy’s perception
was factudly incorrect.”

The decison highlights a difficult problem for
employers. How should acompany act when onefamily
member isan adversary and another family member isan
otherwisetrusted employee? It isnot much different from
having a suspected mole ingde the CIA.

In a large organization, it is probably possible to
isolatethetrusted employeeto limit hisaccessto sengtive
information and avoid potentid conflicts. But in a smdl
organization, that may not be so easy. One solutionisto
have adtrict policy against nepotism—so long asthe boss
iswilling to follow the policy hersdf by turning down her
son-in-law’ sjob application, and not using her husband's
firm for accounting services.

The problemis heightened when the adversary is il
employed and has daily contact with the very people he
is accusng of discrimination. That's what makes
retdiation so tempting —and so dangerous.

Statutory reference. 42 U.S.C. § 12102.

Casereference. Fogleman v. Mercy Hospital, Inc.,
__F.3d __ (3d Cir. No. 00-2263, decided March 18,
2002).

EMPLOYER'S SURVIVAL GUIDE reference.
11.03.

Burden of Proof in
MOSHA Cases

Special Appeds case involving Maryland's

Occupationa Safety and Hedth Act. See
“Employer Liability for Unforeseeable OSHA
Vidations” Employer Alerts!, July 2001, p. 3. There,
aroofing company was charged with falure to ingdl fal
protection devices as required by regulations under the
Act. Although the company essentidly admitted thet the
regulaions had not been followed, it argued that the
violdions were unforeseegble and unpreventable.
According to the company, itsjobsite foreman had been
trained and indructed in use of fal protection devices but
had smply neglected to follow those indructions on the

day a safety ingpector happened to vist.

I ast July, we reported on a Maryland Court of

The issue before the Court of Specid Appeals was
who had the burden of proof on the question of
foreseeability and preventability: Did the Commissioner
of Labor and Industry have to prove that the roofing
company could have foreseen and prevented the
violation? Or did the company have the burden of
proving the opposite — that the violations were
unforeseeable and unpreventable? Although the issue
may sound hyper technica, it can make ared practicd
difference in the outcome of a case, asit did here.

The Court of Specid Appealsruledlast year that the
Commissoner had the burden of proof, and since the
Commissioner had not proved foreseegbility and
preventability, there was no violation. The Court of
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Appeds (Maryland's highest court) has now reversed
that decison, holding that the roofing company has to
carry the burden.

What this means for Maryland employersisthat it is
not enough smply to give training and indruction on
safety requirements. The employer must be ableto show
that he actively enforces the reguirements through
worksiteinspectionsand, where appropriate, disciplinary
action againg offending employees.

Statutory reference. Md. Code, L& E § 5-101.

Case reference. Maryland Comm'r of Labor &
Ind. v. Cole Roofing Co., __A.2d.__ (Md. No. 70,
decided April 9, 2002).

EMPLOYER'S SURVIVAL GUIDE reference.
10.04.
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