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Supreme Court Punts
on ADA vs. Seniority

he Supreme Court ruled in late April that an

employer’s seniority sysem will normaly prevail

over a disabled employee's interest in being
assigned to a particular position. However, in “specia
circumsgtances’ that the Court does not explain, the
disabled person’'s ADA rights will trump a seniority
sysem. The high court therefore sent the case back to
the lower courtsto decide whether this particular dispute
was a norma case or whether it involved specid
circumstances.

A decison lagt year by the Fourth Circuit, which
hears federal gppeds from Maryland and Virginia, ruled

that Sara Lee Corp.’s seniority system did preempt that

company’s duty to assign a disabled employee to a
position for which she was othewise indigible. See
“Intermittent Disabilities, Seniority, and the ADA/”

Employer Alerts!, March 2001, p. 4. Itisnow doubtful

whether that case can continue to be relied on.

The Supreme Court case involved Robert Barnett,
who injured his back in 1990 while working as a cargo
handler for US Airways. Invoking seniority rights, he
tranderred to aless physicaly demanding postion in the
malroom. Under US Airways seniority system,
Barnett’ sposition, like others, periodicaly became open
to bidding by employees who had grester seniority. US
Airways seniority system was not required by a union
contract, but it had been in place for decades and was
gmilar to othersin the arline indudtry.
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In 1992 Barnett learned that two employees with
seniority greeter than hisintended to bid for the mailroom
job. He asked US Airways to accommodate his
dissbility by making an exception to its seniority policy
and dlowing himto stay inthe pogition. After consdering
the matter, US Airways decided againg making an
exception and Barnett lost his job.

Banett then sued under the Americans with
Disabilities Act, claming that his employer’s duty of
reasonable accommodation under the ADA entitled him
to the mailroom assgnment despite his lower seniority.
Barnett conceded that violaions of seniority rules might
condtitute an undue hardship for an employer (a defense
avalable to employers under the ADA), but he argued
that US Airways had not shown any such undue hardship
here.

US Airwaystook the opposite position, claming that
it isnever reasonableto require an employer to violatean
established seniority system. According to US Airways,
aseniority sysem is disability-neutrd, since it applies to
dl employees and does not create specia hardships for
persons with disabilities. Allowing the ADA to “trump”
such rulesamountsto giving preferencesto personswith
disabilities—a requirement not imposed by the ADA.

The Supreme Court, in an opinion by Justice Breyer,
rejected both arguments. Essentidly, the Court ruled that
for an employee to make out a good clam under the
ADA, he mugt show that the accommodation he was
denied appears reasonable on its face. The employer
then has the opportunity to show that despite its facia
reasonableness, the desred accommodation in fact
creates an undue burden for the employer under the
employer’s specific circumstances.

Addressing the seniority issue, the Court ruled that
“in the run of cases’ it is unreasonable to require an
employer to violate a seniority system to accommodate a
disability. Such systems, whether imposed under a
collective bargaining agreement or unilateraly imposed by
management, provide important employee benefits by
creating and fulfilling employee expectations of fair and

uniform treatment, job security, and predictable
advancement based on objective standards.

However, said the Court, it is possible that “ specid
circumstances’ may warrant afinding that assgnment to
apaticular job is a reasonable accommodation despite
a seniority sysem that would otherwise forbid the
assgnment. If an employee could show, for example,
that the employer made frequent exceptions to its
seniority  system, then one more departure to
accommodate a disabled employee might well be
reasonable. Since Barnett did not have achanceto show
whether any “specid circumstances’ were present here,
the case had to go back to the lower courts for further
proceedings.

The Court’s remand to give Barnett another chance
to attack US Airways seniority systemmakeslittlesense.
Whenan employer raises seniority — or any other reason,
for that matter — as its basis to deny a requested
accommodation, the employee may always attack the
proffered reason as a mere sham. Here, for example, if
Barnett had evidence to show that US Airwaysdid not in
fact have abonafide seniority systemn, he could have and
should have presented that evidence to the lower courts.
Undoubtedly, he didn’'t do so the firg time around
because US Airwayss seniority system was wedll-
edtablished and long-standing.

If by “specid circumstances’ the Court meant that a
seniority system could be attacked in other ways, beyond
merdy showing that the system was a sham, then the
Court’s opiniongiveslittieguidancea dl. 1t doesnot say
what those specid circumstances are or how they might

aoply.

Justice Scaliawrote acritical dissent to thedecison.
He accused the mgority of “indulging its penchant for
eschewing clear rules that might avoid litigation.”
According to Scdlia, the Court stopped short of deciding
one way or the other whether seniority systems trump
ADA accommodation requests by answering “maybe.”

Statutory reference. 42 U.S.C. § 12101.
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Case reference. US Airways v. Barnett, US|
(No. 00-1250, decided April 29, 2002).

EMPLOYER'S SURVIVAL GUIDE reference.
11.03.

Executive Compensation —
Enough May Be Too Much!

ost business corporations, from Genera
M Motors on down, are clasdfied as “C’

corporations for federal income tax purposes.
C corporations are separate taxable entities, whose
taxable income is determined as one might expect — by
dating with the corporation’s gross revenue and
deducting the cost of goods sold, saaries, rent other
expenses. After paying tax on that net income, the
corporation may choose to distribute some or al of
what's |eft to its shareholders in the form a dividends.
Dividends, of course, represent taxable income to the
shareholders.

Because a C corporation is a taxable entity, income
is taxed twice on its way through the corporation to its
shareholders. Onetax is paid at the corporate level and
a second tax is pad at the individua shareholder level.
Paticulaly in the case of gamdl, dosdy-hed
corporations, where the shareholder-owners are also the
directors, officers and employees, this double taxation
burden is problemtic.

One way to avoid double taxation is to accumulate
income ingdethe corporation and not pay dividends. But
depending on the amountsinvolved, the corporation may
end up owing an accumulated earnings tax, which is
designed to stop that very practice.

Another way to avoid double taxation isto elect S
corporation status. See “S Corporation Distributions
Subject to Employment Taxes,” Employer Alerts!, Dec.
2001, p. 5. Although S corporations are generdly not
subject to tax as separate entities, therearerestrictionson

who may eect S status, and there may be undesirabletax
consequences to S corporation owners.

Yet another way is to pay year-end bonuses to
employee ownes.  Through careful caculdion, the
bonuses can be st so that the corporation has zero
taxable income and it pays zero tax. The employee
owners, of course, will owetax onthe bonusesadong with
whatever other compensation they receive, but that’ s ill
just one tax, not two.

(Althoughnonprofit, tax-exempt organi zationsdo not
have to worry about the deductibility of ther
compensation payments, they do need to be concerned
about paying excess benefits to their board members,
officers and high-leve managers.  See “Charitable
Organizations and the Disqudified Persons Excise Tax,”
Employer Alerts!, March 2001, p. 2.)

Does this scheme work? Not aways, as a recent
case before the U.S. Tax Court illustrates.

Haffner's Service Stations operated a chain of
discount gasoline gtations in Massachusetts and New
Hampshire. 1t dso sold home hegting oil in those States.
Haffner's was owned by members of the family that
darted the businessin 1940, and those owners were its
directors and officers. Severd of them were dderly and
performed rather routine jobs for the company.

Haffner' s practice was to meet with its accountants
in December each year and declare bonuses based
primarily on Haffner's profits for the year. These
discussons never included the posshility of paying
dividends. For the particular tax years in question,
Haffner's paid individud bonuses (in addition to regular
compensation) ranging between $250,000 and $525,000.

TheIRS chalenged these bonuses as unreasonable
under § 162 of the Internd Revenue Code. That section
alows corporations to deduct

al ordinary and necessary expenses paid or
incurred during the taxable year in carrying on
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any trade or business, including ... a reasonable
alowance for salaries or other compensation for
personal services actudly rendered.

The taxpayer corporation has the burden of proving
that its compensation payments are reasonable under §
162. And where, like Haffner's, the taxpayer
corporetion is controlled by the employees receiving the
compensation, the factsare subject to “careful scrutiny”
to be sure that the payments truly represent (deductible)
compensation for services rendered, rather than (non-
deductible) distributions of earnings.

I n determining whether compensation is reasonable,
the courts look at a number of factors, including —

1 theemployee's qudifications,

the nature, extent and scope of the employee's
work;

the size and complexity of the employer’s business;

a comparison of sdaries paid with the employer’s
income;

prevaling rates of compensation for comparable
positions in comparable companies,

the amount of compensation paid to the employee
in prior years, and

whether the employer offers penson and profit-
sharing plansto its employees.

These factors are gpplied on an individua employee
bass, rather than in the aggregate to a group of
employees. In other words, it doesn’t matter that the
company’s overdl deduction for compensation is
reasonable; each individua employee' s compensation
must be reasonable as wll.

Withrespect to the bonusesin question here, the Tax
Court found that two of the owner employees had

margind skills and did not make any sgnificant
contribution to the success of Haffner's business.
Instead, they performed only clerical, non-managerid
work that could have been performed by other aff, and
they devoted a substantid amount of time to separate
busness pursuits.  Yet their compensation was
subgantidly higher than compensation paid to other
employees.

These factors, coupled with the fact that Haffner's
never paid adividend, led the Tax Court to conclude that
the payments were not reasonable compensation but
were redly eanings didributions to shareholders.
Therefore, Haffner' s could not deduct the payments and
had to include the payments as part of its taxable income
a the corporate level. The payments were then subject
to a second tax in the hands of the owner employees.

Statutory reference. 26 U.S.C. § 162.

Case reference. Haffner’s Service Sations, Inc. v.
Commissioner, T.C. Memo 2002-38 (2002).

EMPLOYER'S SURVIVAL GUIDE reference.
5.01.

Workers’ Comp Benefits —
Who's the Employer?

nion Light & Power Co., an dectrica
l lsubcontractor, was hired by the generd
contractor, Erlich Contracting Inc. for a
congtructionproject at the Naval Research Laboratory in
the Digrict of Columbia. Union Power sent one of its

electricians, Nolan Glasby, to work at the Ste.

At 2 p.m. one afternoon, Glasby cdled in histimeto
the owner of Union Light, indicating that he has worked
hisusud 8-hour day. Glasby then offered to hdp Erlich’s
project superintendent take down a mechanical winch
from the roof. In the process, Glasby fell to his desth.
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Glasby’ swidow filed aclam againg Union Light for
statutory death benefits under the Digtrict of Columbia
Workers Compensation Act. Union Light responded
that Erlich was entirely, or at least jointly, responsible for
the death benefits, on the theory that Glasby was a
specia or borrowed employee of Erlich, or hewasjointly
employed by Erlich and Union Light a the time of his
desth.

In support of its position, Union Light argued that
Glasby was engaged in a vauable service which Erlich
accepted, thereby resulting in animplied contract of hire
between Glasby and Erlich.

The D.C. Court of Appedls disagreed. The court
darted its analysis by defining “ specia employeg” asone
who is trandferred for a limited time to the service of
another employer. In order to show that Glasby was
Erlich's “specid employeg” in this case, Union Light
would haveto provethe existence of either an expressor
an implied contract of employment between the two.
Smilar proof would be required to establish joint
employment.

Here, there clearly was no express contract of
employment, so the court looked to whether an implied
contract existed. In other words, did Glasby, by his
actions, indicate that he consented to becoming an
employee — however briefly — of Erlich?

The answer, said the court, wasno. Glasby did not,
for example, seek Union Light's permisson to perform
work for Erlich, nor was there any evidence that Glasby
expected to be pad for heping Erlich's project
uperintendent.  In short, dl the evidence pointed to
Glashy’s being a volunteer, not a specia, borrowed or
joint employee of Erlich.

Glashy’s widow didn’'t lose her benefits, however.
The court went on to say that although Glasby had
volunteered to help Erlich, hisdoing soarose out of and
in the course of his employment by Union Light.
Therefore, Union Light, as Glasby’ s sole employer at the
time of the accident, was responsible for death benefits

under the Workers Compensation Act.
Statutory reference. D.C. Code, § 32-1501 (2001).

Case reference. Union Light & Power Co. v. D.C.
Dept. of Employment Services,  A.2d _ (D.C. No.
00-AA-589, decided April 25, 2002).

EMPLOYER'S SURVIVAL GUIDE reference.
7.02

Employer “Tripps”
on Maryland Wiretap Act

willful interception of any wire, ord, or eectronic

communication. One exception is where both
parties to the communication consent. For that reason,
the Maryland Act is known as a “two-party consent”
datute. (Actualy, the Maryland Act is an “dl-party
consent” datute, meaning that all paties to a
communicationmust consent beforeaninterceptis legd.)

The Maryland Wiretap Act generdly prohibits the

Linda Tripp was charged with violating the Act
because she had only one party’s consent (her own)
whenshealegedly recorded her telephone conversations
withMonicaLewinsky. Had Ms. Tripp done her aleged
recording in the Didrict of Columbia or Virginia, she
would not have been charged, becausethosejurisdictions
have one-party consent statutes, meaning that only one
party to the communication need consent to theintercept.
The federd datute, known as the Electronic
Communications Privacy Act, isaso aone-party consent
datute.

Another provision of the Maryland Wiretap Act
exempts “telephone equipment ... or a component
thereof” — the so-called “telephone exemption” —so long
as the equipment is being used in the ordinary course of
business. Extension telephones and speaker phones, for
example, normdly qudify under this exemption, even
though they can be used to intercept eectronic
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communication.

A question recently before the Maryland Court of
Appeds was whether telegphone monitoring equipment
used by theInjured Workers' Insurance Fund (IWIF) fell
within the telephone exemption of the Maryland Wiretap
Act.

In the mid-1990's IWIF — an independent agency
created under Maryland law to provide workers
compensation coverage to Maryland businesses —
upgraded its telecommunications sysem. It ingtdled a
Meridian PBX sysem manufactured by Northern
Telecom (now known as Nortel), to which it attached a
monitoring unit manufactured by Racd. The Racd unit
was used to monitor and record tel ephone conversations
between IWIF employees and IWIF customers and
workers comp claimants. IWIF supervisors could then
review those conversations at their convenience. The
sole purpose of the Raca unit was to evaluate and
improve customer service and to enable IWIF to resolve
disputes and customer complaints.

Upon indaling the Racd device, IWIF informed all
its employees who would be usng monitored lines as to
how the system worked and the procedures and god s of
the monitoring system. IWIF dso made unmonitored
lines available for persond cdlls.

Sometime after IWIF ingtalled the Racal device, a
class action suit wasfiled againg it in Batimore County,
dleging that the monitoring system violated Maryland's
Wiretap Act. Strangely, neither the Court of Appeds
opinion, nor the opinion of the lower Court of Specia
Appeds, explains exactly who the plaintiffs in the dlass
action suit were. The only indication in the opinionsisa
reference to the plaintiffs cals“to” the IWIF, suggesting
that the plaintiffs were not IWIF employees but instead
might have been IWIF customers or workers comp
clamants.

Both the Bdtimore County trid court and the
Maryland Court of Speciad Appeds uphed IWIF's
practice, ruling that the Racd unit fdl within the

“telephone equipment” exemption to the Wiretap Act.

The Court of Appeds (Maryland's highest court)
disagreed, holding IWIF's monitoring and recording
practice illegal. According to the Court of Appedls, to
be deemed “tel gphone equipment” adevice must “further
the use or functiondly enhance the telecommunications
sysem” towhich it isattached. 1t doesn’'t matter whether
the equipment in question was supplied by the telephone
company or by some after-market vendor, nor does it
matter that the equipment’s sole purpose is for use with
a tdephone sysem. What matters is whether the
equipment increases the effectiveness of the telephone
sysem.

According to the Court of Appeals, the Raca
equipment

in no way increased the effectiveness of the
[ITWIF] tdecommunications system; it may have
increased the effectiveness of the monitoring and
traning of the IWIF employees in their
interactions with the customers on the telephone,
but the telecommunications equipment itself
was not improved, enhanced, or furthered by
the addition of the monitoring and recording
devices. Theefficiency, darity and cost of the....
IWIF's Meridian telephone system were not
postively affected by the procurement and
utilization of the Racd devices.

The opinion should send chills down the spines of dl
Maryland companies that find it useful to record busness
telephone conversations for evduation and training
purposes, or smply to have arecord of customer orders
or ingructions. Typicdly, companies will inform their
employeesin advance about amonitoring system, tregting
the employees willingness to continue working for the
company as consent to being monitored. In this casefor
example, IWIF did inform its employees about the Racal
device, its purpose and operation.

Companies dso include the now familiar warning to
incoming callers that their phone conversations may be
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monitored, again viewing acaler’ swillingnessto proceed

with the call as consent to being monitored. Whether

IWIF did that here is not apparent from the court’s
opinion. It would have been helpful for the Court of

Appeds to have mentioned the two-party consent

exemption, saying that if IWIF had included such a
warning, then its monitoring practices would have been
legd. Atthevery least, the Court could have sad it was
taking no pogtion on the effect of such awarning. Inthe

absence of any mention at al of the Wiretap Act’s two-

party consent exemption, employers are |eft to wonder

whether any monitoring system can ever be legd.

Statutory reference. Md. Code, Courts & Jud. Proc.
8§ 10-401.

Casereference. Schmerlingv. Injured Workers' Ins.
Fund, 776 A.2d 80 (Md.App. 2000), rev'd &
remanded, _ A.2d__ (Md. No. 88, decided April 8,
2002).

EMPLOYER'S SURVIVAL GUIDE reference.
13.05.

Liability to Subsequent Employer
for Misleading Reference

when he knows that a departing employeehasa

propengty for dangerous or crimind behavior?
And if he doesn't, does he face liability to a subsequent
employer who unwittingly hires the employee and gets
victimized?

Do& an employer have alegd duty to spesk up

Across the country there are few cases dealing with
the question and they tend to go both ways. A recent
decisionby anintermediate appellate court in Washington
Sateis illudrative.

From 1984 to 1994, Jesse Caballero worked as a
custodian for Mabton School Didrict in Washington
State. During his employment he recelved various

reprimandsfor joking and teasing with sudents. Near the
end of histenure, he was arrested and charged with three
counts of child molestation. The child molestation
charges arose out of a family dispute unrdated to
Cabdlero’'s employment.

The Washington State prosecutor offered to drop
the charges on condition that Cabalero resgn from his
custodid job, and Cabalero agreed. Because the
charges were never substantiated, however, Mabton
School Digtrict immediately rehired Cabdlero as a
subdtitute bus driver.

Caballero later applied for ajob as custodian with
Richland School Didrict. He furnished “To Whom It
May Concern” recommendation letters from three
Mabton officids, an example of which read —

Jess2' s custodia work was performed to avery
high leved of expertise. As to the cdibre of
efficdencyinthisareg, | would rank himin thetop
5% of dl custodiansthat | have observed in my
33 yearsin education. It iswith plessure thet |
recommend Jesse to you as an efficient and
thorough employee.

None of the letters mentioned any of the incidents
invalving Cabdlero or the since-dismissed child
molestation charges.

Richland School Didtrict hired Cabalero as a night
cugtodian.  After approximately two years on the job,
Caballero had ingppropriate, though gpparently innocent,
contact withagtudent. Richland investigated and, in the
process, discovered details of Cabalero’s employment
higtory at Mabton. Based on the student contact while
employed at Richland and hisfailureto disclosethe earlier
incidents at Mabton, Richland fired Cabdlero.

Cabdlero filed a grievance againg Richland and the
matter went to arbitration. Thearbitrator examined dl the
incidentsinvolving Caballero. He concluded, as had the
M abton School District, that the alleged child molestation
charges related to a family squabble and were
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unsubgtantisted.  The arbitrator therefore ruled that
Cabdllero was entitled to reinstatement. Rather than
comply with arbitration award, Richland settled with
Caballero and paid him some $100,000. Richland then
sued Mabton for misrepresenting and failing to disclose
Caballero's background.

The court ruled that Mabton was not ligble to
Richland. There was no evidence, for example, that
Mabton's recommendation |etterswere inaccurate asfar
as they went, or that Richland relied on those lettersin its
hiring decison. Further, under Washington law Mabton
had no duty to volunteer negative information about
Cabadllero.

Courtsin afew other states have adopted a rule of
law imposing liability on one who negligently gives fase
information to another, where the person receiving that
information reasonably relies on it and physcd ham
results and where the risk of physical harm was both
substantial and foreseeable. Richland argued that such a
rule should apply in this case. The Washington state
court disagreed, saying that even if the rule were
otherwise applicable, the risk of physica harm by
Cabdlero was neither subgtantiad nor foreseegble; in
addition, Cabdlero did not in fact cause any physica
harm.

Employers should not take much comfort from the
result in this case.  The court might well have ruled
differently if, for example, Caballero had been convicted
of child molestation, or if the molestation chargesinvolved
students. In addition, the decison of an intermediate
gppellate court from Washington State is not compelling
precedent for courtsin Maryland, Virginiaandthe Didrict
of Columbia. Findly, employersshould redizethat thisis
very much a developing area of the law, subject to
change without advance notice.

Casereference. Richland School Districtv. Mabton
School Digtrict,  P.2d  (Wash.App. No. 20250-0-
[11, decided April 25, 2002).

EMPLOYER'S SURVIVAL GUIDE reference.
19.07.

Non-Compete Covenants
Faring Poorly in Virginia

overbroad a non-compete covenant that

prohibited a departing employee from working in
any business “dmilar to” the employer’s business. The
problemin that case was that the non-compete covenant
defined “smilar to” to include companies that did not
compete with the employer. See “Virginia Supreme
Court Regjects Non-Compete Covenant as Overbroad,”
Employer Alerts!, Aug. 2001, p. 2. Now, that same
court has refused to enforce a covenant prohibiting a
depating employee from working for a genuine
competitor where the employee was not personaly
competing with his old employer.

I ast year the Virginia Supreme Court rgjected as

Most employers assume that if they draft non-
compete covenants that impose reasonable redtrictions
on departing employees — that is, redtrictions that are
limited as to geographic area and duration and that only
bar employment by direct competitors, then ther
covenantswill generdly beenforcesble. Not so, saysthe
Virginia Supreme Court.

According to the Court, some covenants are
unreasonable on their face, but there is no such thing as
a covenant that is reasonable on its face. Instead, no
meatter how reasonable the covenant may appear, the
employer still bearsthe burden of showing, on acase-by-
case basis, why hisbusinessneedsthat kind of protection.
Inthe latest dispute before the Court, the employer falled
to show the nature of the departing employee's new
positionwith the competitor and thereforefailed to prove
that itslegitimate business interests were a risk.

This past January, the U.S. Didtrict Court that Stsin
Alexandria had occasion to consider another restriction
on departing employees.
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Suppose that an employer decidesto adopt apolicy
of prohibiting certain employees from soliciting business
from the employer’ s customers for a period of one year
following the employee sdeparture. Supposefurther that
the employer decides to impose the new policy on
exiding employees, as well as on employees who are
hired after adoption of the policy. To implement the
policy, the employer asks exising and newly-hired
employees to sign anon-solicitation agreemen.

Is the agreement enforceabl e?

With few exceptions, most courts would say yes.
While dl contracts, including contracts relaing to
employment, must be supported by “adequate
consderaion” —that is, both partiesto the contract must
get something out of the deal —most courts hold that the
employee s continuing employment congtitutes adequate
consderation.

The Didrict Court in Virginia ruled otherwise.
Attempting to predict what the Virginia Supreme Court
would rule if presented with the question (Since the case
cdled for application of state, not federal, law), the
Didrict Court said mere continuing employment is not
enough. Siding with the minority of courts that have
considered the question, the Digtrict Court in effect ruled
that “fresh condderation” beyond mere continuing
employment is required.

Inthosejurisdictionsthat require fresh consderation
to support an exising employee' s non-compete or non-
solicitation agreement, what should an employer do?
Perhaps threstening to fire non-signing employeeswould
be enough. To be sure the agreement is enforcesble,
however, employers may want to go further and offer
exiging employees something more, like a promotion, a
sadary increase, or even an employment contract.

Thefresh consderationissuewill & somepoint come
before the Virginia Supreme Court. Whether the U.S.
Digtrict Court correctly predicted how that court will rule
remains to be seen.

Case references. Modern Environments, Inc. v.
Sinnett,  SE.2d  (Va No. 011268, decided April
19, 2002); Mona Electric Group, Inc. v. Truland
Service Corp., _ F.Supp.2d__ (E.D.Va No. 01-895-
A, decided Jan. 30, 2002).

EMPLOYER'S SURVIVAL GUIDE reference.
14.02.

Virginia’s New Whistleblower Law

sons who go publicwith violationsof law by their
gnployers particularly violations involving fraud
agang the government, are known as
whigleblowers. In the absence of specific statutory

protections, whistleblowers may find themsaves out of a
job, with little right to complain.

Inthe case of fraud by private companies againgt the
federal government, apre-Civil War statute known asthe
False ClamsAct protectswhistleblower employeesfrom
beingfired or otherwise subjected to employer retdiation.
A Didtrict of Columbia statute protects whistleblowersin
connection with fdse cdams agang the Didrict
government. Maryland's whistleblower statute only
protects state government employees.  Unitil recently,
Virginiahasno generdly applicablewhistleblower satute.

This pagt oring, the Generd Assembly adopted the
Virginia Fraud Againgt Taxpayers Act. Like its federd
counterpart, the new Virginia law entitles any person
(induding an employee) to bring suit as plaintiff for fraud
committed by a company doing busness with the
Commonwedth. The Virginia Attorney Genera has 120
days to take over the suit; otherwise, the suit proceedsin
the name of the Commonwedth of Virginia with the
origind plantiff in effect acting as the prosecutor. If the
auit is successtul, the person bringing the suit can receive
a bounty of between 15% and 25% of the amount
recovered, plus be reimbursed for his attorney’ s fees.

The new Virginialaw protectsthejobs of employees
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who bring whistleblower suitsor who just report thefraud Statutory reference. Va. Code, § 8.01-216.1.
or ad in any government investigation of the fraud.

EMPLOYER'S SURVIVAL GUIDE reference.
The law takes effect January 1, 2003. 1.03.
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Disabled Worker Who Is Threat
to Self Not Protected By ADA

he Americans with Disdbilities Act reguires

employers to accommodate persons with

disghilities if they reasonably can. But it is dright
for an employer not to accommodate based on a job-
related qualification standard if the tandard is* conastent
with business necessary.”

Oneillugration given by the ADA of such apermitted
standard is arequirement that the disabled employee “not
pose a direct threat to the hedth or safety of other
individuds in the workplace” In other words, an
employer need not hireor retain adisabled individua who,

despite being ableto perform the essentid functionsof the
job, would il pose adirect threat to others.

EEOC regulations expand on that illustration by
permitting employers to exclude workers who pose a
direct threat to the health or safety of the disabled
individual himself as well as others in the workplace.
The question recently before the Supreme Court was
whether the EEOC’s interpretation of the direct threat
defenseis correct.

Mario Echazaba worked for a contractor & an oil
refinery owned by Chevron. Twice he applied for ajob
directly with Chevron, which offered to hire him if he
could pass the company’s physical exam. Each time,
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however, the exam showed liver dbnormdities, eventudly
diagnosed as Hepatitis C. Chevron’'s doctors said
Echazabal’ s condition would be aggravated by continued
exposure to toxins a Chevron's plant, so Chevron
withdrew the offer. After the second physical, Chevron
asked the contractor to reassign Echazabel or remove him
from the plant.

The contractor complied with Chevron’srequest by
laying Echazabd off, which prompted Echazaba to sue
Chevron under the ADA. When the case got to the
Supreme Court, Echazabal argued that the EEOC had no
authority to interpret the direct threat defense asincluding
a danger to the disabled person himsdf, snce the
language of the Statute refers only to a direct threat to
others.

InaJdune 10 decision, the high court disagreed, ruling
that the direct-threst-to-others provison in the ADA is
only an example, not alimitation. Therefore, the EEOC
regulation was a valid interpretation of the ADA and
Chevron acted lawfully when it refused to hire Echazabal.

Statutory reference. 42 U.S.C. § 12101.

Casereference. Chevron U.SA,, Inc. v. Echazabal,
__U.S.__ (No. 00-1406, decided June 10, 2002).

EMPLOYER'S SURVIVAL GUIDE reference.
11.08.

Supreme Court Adopts
“Continuing Violation” Doctrine
in Hostile Environment Cases

n ancther June ruling, the Supreme Court said that an

employee complaining of racid harassment may rely

oneventsoccurring outsdethe usud limitations period
aoplicable to discrimingtion claims.

A discrimination claim under Title VII, which covers
race, color, rdigion, sex, and nationd origin, must befiled

with the EEOC within 180 days &fter the discriminatory
conduct. (The time limit expands to 300 days for
jurisdictions where there is a dtate or loca agency
comparable to the EEOC — cdled a Fair Employment
Practices Agency — for handling discrimination
complaints) For example, if an employer refusesto hire
an applicant on racid grounds, the applicant must
complainto the EEOC withinthe 180- or 300-day period
after hisapplication isrgected.

These drict time limits are rdletively essy to apply in
cases where the discriminatory conduct is a specific
event, such asrefusd to hire, denid of abonus, demotion,
or termination. But claims based on racia or sexua
harassment —so-called “hogtileenvironment” clams—are
different. In a hogtile environment case, an employee
suffers discrimination not because of a discrete event but
because of a poisonous atmaosphere in the workplace.

Clams of hogtile environment discrimination often
invalve such things as derogatory comments, jokes, or
suggestive behavior, none of which taken aone would
provide the basis for suit. It is their cumulétive effect,
over a period of days, months, or even years, that
congdtitutes the harassment and that creates the hostile
environmen.

When doesthe 180- or 300- timelimit beginsto run
for hogtileenvironment clams? The Supreme Court ruled
that so long as at least one act contributing to the hogtile
environment occurred within the 180- or 300-day period
prior to filing a charge of discrimination with the EEOC,
the entire time period during which the hodile
environment existed may be congdered in determining
employer ligbility. This meansthat an employer could be
hdd liable for a racidly or sexudly hogile work
environment extending over many years, so0 long as a
least one act of harassment occurred with 180 or 300
days prior to the employee sfiling an EEOC charge.

Of course, the fact that the employee tolerated an
dlegedly hostile environment for many years may suggest
that the environment was not so hostile after dl.
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Statutory reference. TitleVII, 42 U.S.C. § 2000e.

Case reference. National RR. Passenger Corp. v.
Morgan, _ U.S._ (No. 00-1614, decided June 10,
2002).

EMPLOYER'S SURVIVAL GUIDE reference.
11.01.

Montgomery County Domestic
Partner Ordinance Upheld

ordinance to treat a domestic partner relationship the
same asmarriagefor purposesof County employment
benefits. Under the ordinance, the domestic partner of a
County employeeis entitled, for example, to obtain hedth

I n 1999 the Montgomery County Council passed an

insrance coverage as if the domestic partner were a

spouse of the County employee. Leave and survivor
benefits dso apply.

The County reasoned that many private employers
areproviding, or a least planto provide, domestic partner
benefits. The County therefore needed to do so aswell to
compete for qudified employees. The County aso saw
domestic partner benefits as promoting employee loyaty
and workplace diversty.

In order to qualify for County benefits, domestic
partners must —

I be the same sex (heterosexua couples are not
consdered domestic partners under the ordinance);

1 shareaclosepersond relationship and beresponsible
for each other’ swdfare;

1 have shared the same legd residence for at least 12
months;

I not be married to, or be in a domestic partnership
with, any other person; and

I not berelated to each other in such away that, were
they of opposite sexes, they would be prohibited
from marrying.

A group of County res dents attacked the ordinance
on grounds that it exceeded County home rule authority,
that it conflicted with state law asto who canmarry, and
that it violated federd law by extending COBRA and
Family and Medica Leave Act benefits beyond the
intended coverage of those laws.

The Maryland Court of Appeals(Maryland’ shighest
court) has now reected that attack and upheld the
ordinance. The Court found the ordinance to be “locad”
rather than “generd” in nature, dnce it only affects
personnd policies within the County. Therefore, the
ordinance was wel within the County’'s authority.
Further, the ordinance did not purport to regulate
marriage or attempt to legitimize illegd same-s=x unions
— matters only the State legidature can ded with. Here,
the ordinance smply defined an additiond class of
persons for whom County benefitswereavailablewithout
purporting to creste a marital relaionship between
domestic partners.

Findly, asto argument that the ordinance unlawfully
extended federal benefitsunder COBRA and FMLA, the
Court said that those laws provide only minimum benefit
standards and do not prohibit employers from expanding
on their coverage.

In April 2000, the Virginia Supreme Court struck
down a smilar domestic partner ordinance, concluding
that Arlington County had exceeded its authority under
Virginiagate lav. See*Employee Benefit Coverage for
Domestic Partners,” Employer Alerts!, Jan. 2002, p. 3.

Regulatory refer ences. Mont. Cnty. Code, 88 19A-4,
33-22.

Case reference. Tyma v. Montgomery County,
__A.2d__ (Md. No. 20, decided June 14, 2002).

EMPLOYER'S SURVIVAL GUIDE reference.
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19.02.

Red Cross May Fire Employee
for Reporting Blood-Handling
Violations

reason or for no reason, he cannot be fired for a

“bad” reason. Among the bad reasons is afiring
that is contrary to some important, well-established public
policy. Suchfiringsareknown as*abusive’ or “wrongful”
and provide a basis for an employee to sue. See
“Wrongful Termination Update,” Employer Alerts!, Oct.
2001, p. 1.

n Ithough an at-will employee can be fired for any

In two recent Maryland cases, the employees each
damed that their termination was abusive. In each case
the employee |lost.

In one case, an employee of the Red Cross
telephoned the organization’s hotline to report aleged
violations of FDA regulations and a federd court decree
relating to blood bank services. The employee was
suspended because of the cal and was fired two weeks
later.

The employee then brought suit in federd court. The
U.S. Court of Appedsfor the Fourth Circuit (which hears
federa gppeds from Maryland and Virginia) ruled that
under Maryland law, thetermination wasnot abusve. The
court pointed out that in order for a public policy to be
well-established enough to form the bass for a wrongful
discharge action, there must be —

a prexiding, unambiguous, and particularized
pronouncement, by conditution, enactment, or
prior judicid decison, directing, prohibiting, or
protecting the conduct in question so as to make
the public policy on the relevant topic not amatter
of conjecture or interpretation.

According to the court, there was no reason to

bdlieve that federal policy, embodied in FDA regulations
and federal court decrees, congtituted part of Maryland

public palicy.

Two weeks after the Red Cross decison, the
Maryland Court of Appeds (Maryland's highest court)
dedlt with the cdlam of a security guard who wasfired by
Sears Roebuck dfter investigating and reporting
suspected theft by a Sears store manager.  The court
ruled that Maryland does have a public policy
encouraging employees to report criminal conduct, but
the report must be to law enforcement officids. In the
case before the court, the security guard’s report was
only to supervisors within the Sears organization.
Therefore, Sears was free to terminate the guard without

violating Maryland public palicy.

Case references. Szller v. American Nat. Red
Cross, _F.3d___ (4" Cir. No. 01-2014, decided June
5, 2002); Wholey v. Sears Roebuck & Co.,  A.2d
(Md. No. 105, decided June 19, 2002).

EMPLOYER'S SURVIVAL GUIDE reference.
1.03.

Quitting to Take Better Job
Not “Good Cause”
for Ul Benefit Purposes

ate unemployment insurance programs ae
Sn‘teended as safety nets for employees who lose
ir jobs through no fault of their own. If an
employee isfired for misconduct, he may be disqudified
from recaving benefits for various time periods,
depending on the degree of misconduct.  See
“Unemployment Insurance Benefits and Misconduct,”

Employer Alerts!, Nov. 2000, p. 3.

Normaly, if an employee voluntarily quits, he is not
entitted to benefits a@ther. But the unemployment
insurance datutes in al three loca jurisdictions provide
that the disqudification only appliesif theemployeeleaves
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work “without good cause.” Stated another way, if an
employee voluntarily quits with good cause, he is not
disqudified and may receive benefits.

What do the statutes mean by “good cause”? A
recent Maryland case explains.

Patrick Plein wasemployed by Atlas Tile & Terrazzo
as atile setter’ s helper, at $9.00 per hour. In mid-August
2000 hewas offered and accepted ajob at Home Depot’ s
Ellicott City store as asdes associate. The Home Depot
job paid $12.00 per hour and provided subgtantia fringe
benefits. After about a month on his new job, Plein was
unexpectedly laid off through no fault of hisown. Hethen
gpplied for unemployment insurance (Ul) benefits.

Under Maryland' s Ul law, dl employersfor whom a
Ul claimant worked during his “base period” can be
charged with for benefits pad to the clamant. A
daimant’s “base period” is the first four of the lagt five
completed cdendar quarters immediately preceding the
dart of the benefit year. But if aclamant separated from
any base period employer for a disqualifying reason, then
the daimant is disqudified from receiving any benefits. So
the question for Plein was whether his separation from
Atlas Tile to take a better job with Home Depot was “for
cause’.

The Maryland Court of Appeals began its andysis
with the Ul saute itsdf. The statutory definition saysthat
the cause must be “directly attributable to, arisng from, or
connected with ... the conditions of employment ... or the
actions of the employing unit.” (The Didrict's Ul datute
has a similar good-cause-connected-with-work
requirement. Virginia s statute doesn't say “connected
with work” but it does say that good cause does not
include leaving to become salf-employed or leavingtojoin
or accompany aspouse in anew locdity.)

The Maryland court concluded that leaving to take a
better job is not good cause, becauseit is unrelated to the
jobtheemployeeisleaving. Ingtead, itisapurely persond
reason, as would be leaving to relocate with a spouse, or
to return to school.

Statutory references. Md. Code, L& E §8-1001; Va.
Code § 60.2-618; D.C. Code § 51-110.

Casereference. Pleinv. DLLR, __A.2d__ (Md. No.
116, decided June 12, 2002); Total Audio-Visual
Systems, Inc. v. DLLR 758 A.2d 124 (Md. 2000).

EMPLOYER'S SURVIVAL GUIDE reference.
8.03.

Who Are “Employees” Under
Federal Labor Law?

of protections to employees. See “Labor Law

Protections in Non-Union Shops” Employer
Alertsl, Feb. 2002, p. 6. TheAct defines”employeg’ in
an unhdpful, circular way — “the term ‘employee shdll
indude any employee” — dthough it goes on to exclude
from the definition various specific groups, such as
agricultural  |aborers, domestic workers, individuds
employed by their spouses or parents, independent
contractors, and supervisors. |n separate cases handed
down this June, the U.S. Court of Appesalsfor the D.C.
Circuit explains who does and does not fit within the
Act’ s definition of “employes’.

The Nationa Labor Relations Act offers a variety

Employee vs. independent contractor

Corporate Express Ddivery Systems engaged two
types of driversto deliver packagesin Oklahoma City —
those who drove company vehicles and those who
operated their own vehicles. The Company considered
the first type as employees, but it treated owner-
operators as independent contractors.

Whenseverd of the owner-operators began holding
mestings to discuss forming a union, the company spied
on them, it threatened to close its Oklahoma City branch,
and it fired three of the union organizers. Thecompany’s
actionswould clearly beillegd under federd labor law if
the owner-operators were employees for labor law
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purposes, but if they were only independent contractors,
there would be no violation.

In concluding that the owner-operators should be
classfied as employees, the Court of Appedls (acting at
the urging of the Nationa Labor Redaions Board)
approved anew guiddinefor distinguishing employeesand
independent contractors. Traditiondly, the test turns on
whether the employer exercises, or has the right to
exercise, control over the way the worker performs his
job. Under the new guiddine, the test now iswhether the
worker “has a sgnificant entrepreneurid opportunity for
gan or loss” Stated another way, who takes the
economic risk connected with the worker’s job — the
company or the worker? If the risk iswith the company,
then the worker should be classified asan employee. But
if the worker bears the risk, then he's an independent
contractor.

Applying this new test to Corporate Express
Delivery’s owner-operators, the Court observed that the
company prohibited them from employing othersto do the
company’s work and it aso prohibited them from using
their vehiclesto ddliver packagesfor others. This, saidthe
Court, made them employees, not entrepreneurs.

Temporary and seasonal workers

Ordinarily, the National Labor Relations Board uses
a smple formula to determine who is digible to votein a
representation eection: workers are digible if they are
employed on the date of the ection itsdf and if they dso
were employed during the payroll period preceding the
Board's order that the election take place. However, in
determining who has sufficient continuity and regularity of
employment to be included in the bargaining unit, the
Board sometimes has to talor its usud formula to fit
varying employment Stutions.

Temporary and seasond workers present just sucha
gtuation.

King Curb is a sheet meta fabricator, supplying
fittings for use by congtruction contractors as part of

Kkylight, ventilation, and smilar sysems. Although King
Curb operates year-round, it experiences seasonal
fluctugtions So as orders dow in wintertime, the

company typicaly lays off many of its employees.

In a representation dection held on January 2001,
13 employees were then working and eigibleto vote. In
addition, the Board ordered that dl laid-off employees
who had worked a minimum of 15 daysin ether of two
3-month periods preceding the e ection had areasonable
expectation of recall and were therefore digible to vote.
This formula resulted in another 27 individuas being
digible

The Court of Appealsregected the Board' sformula.
The Court pointed out that the additiona employees had
been hired only for a very brief period to meet a short-
lived spike in demand. King Curb had no plans to
increase production to levels o asto judtify recdling the
former employees, nor wasit King Curb’ spracticeto re-
employ laid off employees. The Court was particularly
critica of the effect of the formulain this case —to swell
digibility from 13 to 40 employees.

The Court sent the case back to the Board ether to
explan its decison or to develop an digibility formula
properly tailored to the facts of the case.

Statutory reference. 29 U.S.C. § 152.

Case references. Corporate Express Delivery
Systemsv. NLRB, _ F.3d__ (D.C. Cir. No. 01-1058,
decided June 11, 2002);King Curbv.NLRB, __ F.3d__
(D.C.Cir. No. 01-1247, decided June 7, 2002).

EMPLOYER'S SURVIVAL GUIDE reference.
19.08.
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IRS’s “Aggregate Estimation”
Method for Tips Upheld

subject to FICA tax. In order for employers to

cdculate and pay the tax, their employees are
obligated to report the amount of tips they receive. It is
common, however, for employees to under-report their
tips. Sothe IRS has developed anumber of techniquesto
assure payment of al taxes due.

Tips aong with other forms of compensation, are

Ore IRS technique is known as the “aggregate
edimation” method. For example, in 1991 and 1992, the
For D’ltalia restaurant in San Francisco remitted FICA
tax based employee-reported tips of $247,181 and
$220,845. For those same years, however, customer
credit card dips showed tips of $364,786 and $338,161
— far more than the employees had reported. The
discrepancy led to an IRS compliance check and an
assessment againgt FHor D’ Itdiafor additiond FICA tax.

The way the IRS computed the additional assessment
was very smple. Based on an examindion of the
restaurant’s credit card dips, the IRS concluded that
customers tipped, on average, 14.49% in 1991 and
14.29% in 1992. Assuming that cash-paying customers
tip at the same rate as credit card customers, the IRS
calculated total tips of $403,726 for 1991 and $368,374
for 1992. Subtracting the tips previoudy reported, the
IRS assessed FICA tax on the difference.

Fior D’ Itdiaobjected to the methodology. 1t claimed
the IRS had to begin a the individud employee leve by
determining the tips each employee received, adding al
tips together, and then assessing the tax on the resulting
totd. That approach would obvioudy be far more

burdensome on the IRS and, in dl likeihood, yied a

andler tax.

The question before the Supreme Court was whether
the Internd Revenue Code authorizes the IRS to use the
aggregate estimation method of assessment. Ina6to 3
decision, the Court approved the IRS s approach.

Under the Code, the IRS

is authorized and required to make the
inquiries, determinations, and assessmentsof
al taxes ... which have not been duly paid.

That provison, said the Court, necessarily grantsthe IRS
power to decide how to assess. And sometimesthe IRS
has no choice but to edimate tax liability, where for
example no returns have been filed or records have been
destroyed. The only condraint is tha the estimation
method be reasonable.

In this case, argued Fior D’ Italia, the method was
unreasonable.  According to Fior D’ltdia, there is no
proof that cash customers tip at the same rate as credit
card customers. Some customers aso siff waiters by
leaving no tip at al. And some customers may charge a
large tip on their credit card, but ask for some cash back.
Recognizing these possibilities, the Supreme Court
nevertheless found the aggregate estimation method
reasonable. The Court pointed out that restaurants are
free to show that the method is inaccurate in any
particular case. Further, the restaurants are in the best
position to track the type of information that For D’ Itdia
complained made the method unreasonable.

Restaurants like Fior D’ltdia are in a difficult
position. On the one hand, they are entitled to rely on
employee reports, despite knowing full wel that some
employees under-report. On the other hand, they are
subject to being assessed for FICA tax based on
unreported tips.

The IRS has attempted to address these complaints
by deveoping its “Tip Reporting Alternative
Commitment” whereby arestaurant promisesto establish
accurate tip reporting procedures in return for an IRS
promiseto assess FICA tax on reported tipsadone. Still,
restaurants do not like to act as tax police over their
employees and they argue that the IRS has used the
aggregate estimation method to coerce restaurants into
participatinginthe Tip Reporting Alternative Commitment
program.
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Congress has been sympathetic to the restaurants
plight. For one thing, Congress included in the Internal
Revenue Service Restructuring and Reform Act of 1998
aprohibition againgt IRS threats to audit arestaurant in an
attempt to coerce it into the tip reporting program.
Second, federd tax law alows restaurants a dollar-for-
dollar credit againgt their own income tax for any FICA
tax they pay on employee tips. Findly, pendties and
interest don't beginto run for FICA tax on unreported tips
until the IRS actudly assesses the amount it damsisdue.

Sill, restaurants fed they are sngled out for IRS
abuse. The Supreme Court’s latest decison isunlikely to
relieve their concerns.

Statutory reference. 26 U.S.C. § 3101.

Casereference. United Satesv. Fior D'ltalia, Inc.,
__U.S.__ (No. 01-463, decided June 17, 2002).

EMPLOYER'S SURVIVAL GUIDE reference.
5.02.

No Private Right of Action
Under FICA

n the traditional employer-employee relationship, the

employer withholds the employee's share of FICA

from the employee' s paycheck (currently 6.2% of the
firg $84,900 in compensation). The employer then
matches the amount withheld and remits a total of
$10,527.60 to the IRS. See “Socia Security (F.I.C.A.)
Withholding Changes for 2002,” Employer Alerts!,
March 2002, p. 7.

For saf-employed independent contractors, there is
no employeewithhol ding and no employer match. Instead,
the independent contractor himself paysasd f-employment
tax equal to the entire $10,527.60.

Suppose an employer incorrectly classifies aworker

as an independent contractor when, in redlity, theworker
should have been treated as an employee. Does the
worker have a clam againg his employer for the
$5,263.80 that the employer should have matched but
didn't?

Craig McDonad worked as an insurance agent and
agency manager for an office of Southern Farm Bureau
Life Insurance Company in Rome, Georgia. His contract
with Southern Life classified him as an independent
contractor and expresdy negated any employer-
employee rdationship. Congstent with McDondd's
independent contractor status, Southern Life withheld
nothing from McDonad' s compensation checks and it
made no FICA contributions on McDondd's behdf.
This left McDondd responsible for paying 100% of his
FICA obligation.

Despite his contract, however, McDonad claimed
that Southern Life exercised subgtantial control over his
activities by regulaing his hours, dictating the manner in
which he sold insurance products, regulating his
advertisng, and providing him with an office, supplies,
and support gtaff. This, said McDonald, made him an
employee, no matter what the contract said.

So McDonald sued, asking the federa courts to
recognize his true status as an employee and to force
Southern Life to pay its share of FICA. The case
eventudly came beforethe U.S. Court of Appedlsfor the
11" Circuit. The court ruled that the Federal Insurance
Contribution Act is a tax statute that only the federal
government can enforce.  According to the court,
Congress did not intend to cregte aprivate right of action
by persons like McDonald.

The 11 Circuit went on to point out that McDonald
was not without a remedy. Under federd tax laws and
regulaions, he could —

1 fileform SS-8 asking the IRS to determine whether
he is an employee or an independent contractor for
federa tax and withholding purposes,
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file an adminidrative clam with the IRS asking for Statutory reference. 26 U.S.C. § 3101.
refund of the FICA taxes he dlegedly overpaid;
Casereference. McDonald v. Southern Farm Bur-

1  suefor arefund in federd court; or eau Life Ins. Co., __F.3d__ (11" Cir. 2002).

1 intiae an adminidrative action before the Socid EMPLOYER'S SURVIVAL GUIDE reference.
Security Adminigtration to correct his socid security 5.02.
records.

Employer Alerts!, ISSN 1538-6228, is published monthly as a free supplement to EMPLOYER’S SURVIVAL GUIDE — MD/VA/DC
Edition, ISBN 0-9703059-0-7. Employer Alerts! isalso available by e-mail subscription for $36.00 per year. For further information,
contact the publisher, EMPLOYERS INFONET, LLC at 56 Crescent Road, Greenbelt, MD 20770, telephone (301) 441-3809 or
http: //mww.Employer slnfoNet.com Copyright © 2002 CharlesH. Fleischer. All rightsreserved. Thispublication may not bereproduced
in whole or in part without the express written permission of the author. While every attempt has been made to provide accurate,
authoritative and current information regarding the subject matter covered, this publication isfor general information only and is not
intended as legal or other professional advice. The reader should consult an attorney, accountant, or other appropriate professional
regarding specific questions or problems. Neither the author nor the publisher isliable for any errors or omissions.
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Employee Handbooks as
Employment Contracts

mployee handbooks are val uable workplace tools.
E‘;:ey promote uniformity in treatment of
ployees, particularly for larger employers with

severd layers of management. That in turn improves

morae and frees the employer from a stream of requests
for specid treatment.

Handbooks areadso ahandy source of information for
job applicants and new hires, as wel as exiding
employees. They promote efficiency and they help to
edablish an inditutiona culture. They set out rules of
workplace behavior which, if willfully violated and result in
termination, provide the employer with a defense to an
unemployment insurance clam or an abusve discharge

uit.  Findly, they provide evidence of employer
compliance with law in areas such as workers
compensation, equa employment, and sexua harassment.

But handbooks have their downside. Courts
sometimes view them as implied contracts, in effect
conveting an employment-at-will relationship to a
contractud relationship that limits an employer’s right to
fire. Two recent Digtrict of Columbia cases show how
this can happen.

Dantley v. Howard University

Paulette Dantley worked for Howard University as
an admissons assgtant. Upon employment she received
a non-faculty employee handbook. After she had
worked there for sx years, the Universty informed
Dantley that her position was being iminated. Dantley
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then sued, claiming that the handbook amounted to a
contract of employment and that the University could not
smply diminate her pogtion.

The University responded to Dantley’s suit by
pointing out that the handbook contained the following
disclamer: “This document is not to be construed as a
contract.” According to the University, that disclaimer
aone was sufficient to warrant dismissd of the suit without
any trid. The University further relied on a 1999 D.C.
Court of Appeds decison involving the very same
employee handbook, in which the Court sad in a
footnote, “The employee handbook clearly Satesthat it is
not an employment contract. That ends the matter.”

The tria court agreed with Howard University and
dismissed Dantley’ s suit. But the D.C. Court of Appeds
(the same court that in 1999 said, “ That ends the matter”)
reversed. The Court disposed of its 1999 footnote by
saying that the footnote was not an essentia part of the
1999 decison —that it was, in legd terms, mere dicta or
surplusage. The Court then said a disclamer doneis not
enough. The handbook must go on to contain language
“dearly reserving theemployer’ sright to terminate at will.”
Further, said the Court, other provisions of the handbook
deding with disciplinary matters limit the circumstances
under which Howard can terminate employees.
Therefore, the disclamer was at odds with other
handbook provisons and it

do[es] no more than produce the kind of
ambiguity that creates a jury question as to
whether the handbook constitutes a promise of
continued employment to employees terminable
only for cause in accordance with its provisons.

Inshort, the case had to go back to thetria court for
a determination — presumably by a jury — whether the
handbook as a whole was intended as a contract of
employment.
Brown v. George Washington University

The second case, decided by the sameD.C. Court of

Appedls, ds0 involved a university employee.  There,
however, the universty complied with its handbook
(which it called a Faculty Code) when it took adverse
action againg the employee. For that reason, the Court
upheld the university’ s actions.

The employee in the case, Carole Brown, was an
assgant professor a George Washington University.
She initidly had a three-year employment contract, but
when the contract expired, GW did not renew it. Even
before the contract expired, GW removed Brown as
principal investigator under a grant project she was
working on.

Brown clamed that in acting asit did, GW failed to
follow grievance procedures spelled out in the Faculty
Code. The Court dissgreed. Implicitly assuming that
GW was bound to follow Faculty Code procedures, the
Court reviewed at length the steps GW took to do so,
induding providing Brown with a full hearing on her
grievance. Brown's appedl, said the Court, must fail
because she smply had not shown any lack of substantia
compliance with Faculty Code procedures.

In an interesting sSidebar, the Court observed —

In the context here, we proceed with particular
caution, recognizing that courtsshould not invade,
and only raredly assume academic oversight,
except with the greatest caution and restraint, in
such sendtive areas as faculty gppointment,
promotion, and tenure, especidly ininditutions of
higher learning. Where auniversity has adopted
rules or guidelines in such aress, the courts will
only intervene where there has not been
substantial compliance with those procedures.

One wonders whether this observation offers reliable
guidance for future cases, or ismerely gratuitousdicta to
be ignored as the Court did in Howard University v.
Dantley.

* % * % %
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An employer who wishes to adopt an employee
handbook but who does not want to be contractualy
bound by its provisions can take steps to reduce, if not
eiminate, the risk of contractud ligbility. Congder —

1 induding prominent disclamers that the handbook is
not a contract of employment and is not intended to
change the at-will satus of any employee;

gating that the handbook is intended only as a
convenient source of information about the company
and its current practices and procedures, which are
subject to change at any time without prior notice;

dating that employees are free to resign a any time
and that the company is free to discharge an
employee at any time, with or without cause;

daing that the company is not bound to follow any
particular disciplinary procedures and that the
company need not be conggent in imposing
discipline

avoiding statements such as the company “ promises’
or “guarantees’ or “will” take specified action in
certain circumstances, and

avoiding any requirement that employees sign an
agreement to comply with or be bound by the
handbook.

It may not be practical, at least in an academic setting
invalving tenured faculty, to disclam any contractua
obligations and retain power to fire a will. In that
circumstance, employers should take care to draft
reasonable disciplinary procedures that are far to
employees without placing overly burdensome
requirements on the employer. Employers adso need the
freedomto act quickly inemergencieswhere, for example,
felow employees or sudents face Sgnificant risk of harm.
Fndly, employers need to comply with whatever
procedura requirements they have chosen to impose on
themselves.

Case references. Dantley v. Howard University,
___A.2d___,2002 WL 1378247 (D.C. 2002); Brown
v. GeorgeWashingtonUniversity,  A.2d___,2002
WL 1475107 (D.C. 2002).

EMPLOYER'S SURVIVAL GUIDE reference.
1.05.

Transgender Discrimination

state and locd far employment laws prohibit

discrimination “because of ... sex.” Although
these laws cover a variety of gender-based adverse
employment actions, court interpretations place limitson
ther gpplicability. For example, Title VII does not
protect againgt sexud orientation discrimination.  See
“Sexud Orientation Discrimination Under Title VII,”
Employer Alerts!, April 2001, p. 4. (Note, however,
that many state and locd lawsdo cover sexud orientation
disrimination. See “Maryland Expands Employment
Discrimination Protections,” Employer Alerts!, June
2001, p. 2.)

Title VIl of the federd Civil Rights Act and most

One topic that has received little atention in the
courtsistransgender discrimination. A recent decision by
the U.S. Court of Appedls for the Eighth Circuit (which
includes Minnesota), does address the issue.

David Nidsen, a made, began working for a school
didrict in Minnegpolis in 1969. Nearly thirty years later
he informed school adminigtration that he identified with
and was adopting the opposite gender and would
trangtion from mae to female. Theresfter, he would be
known as Debra Davis.

Among the issues facing the school district was
which restroom facilities Niedsen-Davis would be
permitted to use after trangtion. Upon review of
Minnesota's Human Rights Act, which prohibits
discriminationbased on aperson’s“ sdf-image or identity
not traditiona ly associated with one shiologica maeness
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or femaeness,” atorneys for the school didtrict advised
that Nidsen-Davis should be permitted to use the
women's faculty restroom.

Cala Cruzan, a femde teacher a the school,
complainedthat Nidsen-Davis suseof thefemdefacilities
amounted to rdligious and sex discrimination againg her.
The Court of Appeals disagreed on anumber of grounds.

Firgt, as to the dam of rdigious discrimination, the
Court sad that Cruzan had faled to complain on time.
The clam was dso subgtantively defective because all
Cruzan could show was inconvenience — she had to use
another, more distant restroom to avoid encountering
Nidsen-Davis — which did not amount to an adverse
employment action.

As to her sex discrimination claim, Cruzan had the
burden of showing that the school was “permeated with
discriminatory intimidation, ridicule and insult.” Since a
(hypothetica) reasonabl e personwould not havefoundthe
school environment hogtile or abusive, said the Court,
Cruzan's sex discrimination dam must fail aswell.

The more interesting question, not addressed by the
Court, is whether Nidsen-Davis would have had aclam

of sex discrimination had he/she been denied accessto the
women'’s restroom.

Statutory reference. Title VII, 42 U.S.C. § 2000e.
Case reference. Cruzan v. Minneapolis Special
School District,  F.3d___, 2002 WL 1339108 (8"
Cir. 2002).

EMPLOYER'S SURVIVAL GUIDE reference.
12.03.

Unfair Labor Practice Update

eral labor law not only regulates relations
between companies and unions, it dso protects

employeesin non-union shopsaswell. See*Labor Law
Protections in Non-Union Shops,” Employer Alerts!,
Feb. 2002, p. 6. That article describes a number of
unfar labor practices of concern to al employers,
whether or not their workforces have been formaly
unionized. Here are some more.

Confidentialityrules. The Phoenix Trangt Sysem
had a confidentidity rule prohibiting employees from
discussing sexud harassment complaints among
themselves. The Nationd Labor Relations Board found
no judtification for the rule and concluded it interfered
with the employees right to engage in “concerted
activity.” The NLRB said this case was different fromits
earlier decison upholding an employer’s confidentiaity
rule regarding an ongoing drug investigation. Intheearlier
case the rule was legitimately desgned to protect
witnesses and preserve evidence; there was no similar
judtification here.

Pro-union screen-savers. A hospital alowed its
nursesto display personalized screen-saver messageson
their computers, but when one nurse posted the message
“Look for the U” during aunion organizing campagn, the
hospital disciplined her. The NLRB said the hospital
committed an unfair labor practice in doing so. The
hospita’ s reliance on an earlier bulletin board case was
misplaced, saidthe NLRB, because dl that case seid was
that employees have no absolute right to use company
bulletin boards. However, when the employer alows
employeesto use bulletin boards (or computer monitors)
for some non-work purposes, the employer can't then
discriminate againgt union-related notices.

Distribution of literature. Inanother hospital case,
a nursg's union initiated a “safe carg’ campaign
addressng the adverse effect on patients caused by
downsizing and restructuring the nursing staff and hiring
non-professona employees. The campaign included
digtribution of literature that, according to the hospita,
was “shocking and sensational” and that would upset
patients. The court recognized that whilethe hospital was
generdly alowed to prohibit the didtribution of literature
by on-duty nursesin work aress, the nurses in this case
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were off-duty and they were didtributing only to other
nurses in away that did not interfere with patient care.
Therefore, the distribution was protected activity.

Law suits The Nationa Labor Relations Act
prohibits employers from redraining, coercing, or
interfering with employees exercise of rights rdated to
sdf-organization, collective bargaining, and other
concerted ectivity. On the other hand, the Firg
Amendment to the Condtitution grants everyone the right
to “ petition the Government for aredress of grievances’ —
aright the Supreme Court has characterized as one of our
most precious liberties. This right to petition includes the
right to sue in court So while an employer’s lawsuit
agang a union can in theory amount to illegd
interference, the lawsuit would have to be an objectively
baseless sham, intended to be abusive, in order to hold an
employer liable. Just because the employer loses a suit
agang its union does not mean the employer acted

illegally.

Threats Unions can commit unfair labor practices,
too. Whenunion organizersthreatened to retdiate against
rank-and-file employees should the union not win the
election, the election itsalf was tainted and the company
did not need to recognize the union for bargaining
purposes.

Statutory reference. 29 U.S.C. § 151.

Casereferences. Phoenix Transit System, 337 NLRB
No. 78 (2002); Caesar’s Palace, 336 NLRB No. 19
(2001); St. Joseph’s Hospital, 337 NLRB No. 12
(2001); Honeywell, Inc. 262 NLRB 1402 (1982);
Brockton Hospital v. NLRB, _ F.3d___, 2002 WL
1393571 (D.C.Cir. 2002); BE&K Construction Co. v.
NLRB, 122 S.Ct. 2390 (2002); NLRB v. Kentucky
Tennessee Clay Co.,  F.3d___, 2002 WL 1485145
(4™ Cir. 2002).

Project Labor Agreements and
the Woodrow Wilson Bridge

Project Labor Agreement, or PLA, is a multi-

employer pre-hire agreement designed to

systemize labor relations a a congtruction Ste.
Typicdly, PLA’s require al contractors and
subcontractors who will work on a project to agree in
advance to a “mager” collective bargaining agreement
under which wages, hours and other conditions of
employment are standardized for al employees at the
project. The PLA requirement is incorporated into bid
specifications, so any company that isawarded acontract
isboundtojoininthe PLA.

The National Labor Relaions Act expresdy permits
employers in the building and congtruction industry to
enter into PLA’ s with a union, even though the union has
not yet been established as the representative of a
magority of the employeesto be covered by the PLA.

The Building and Congtruction Trades Department
(BCTD) of the AFL-CIO negotiated just such an
agreement in connection with replacement of the
Woodrow Wilson Bridge. The bridge, origindly owned
by the federd government, was trandferred to an
interstate authority created by the Didtrict of Columbia,
Maryland and Virginia. Much of the cost, however,
remained federd.

Maryland' s responsibility wasto build the Structures
crossng the Potomec, as wel as highways and
interchanges on the Maryland sde. An agreement
between the BCTD and the Maryland State Highway
Adminigrationprovidedthat Marylandwouldincorporate
a PLA into its bid specifications and that the successful
bidder would be bound by the PL A regardless of whether
the contractor’ s employees were union members.

In February 2001, President Bush issued Executive
Order 13202 providing that, for federaly funded
congtruction projects, the government contracting
authority can neither require, nor prohibit, PLA’s. Asa
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result, it would be up to each contractor working on a
project to decide whether to enter into, and to require its
subcontractors to enter into, a PLA for that project.

When Maryland submitted its proposed bid
specifications to the Federa Highway Adminigtration for
approva, the FHWA rejected them because, contrary to
EO 13202, the bid specs required adherence to a PLA.
Maryland then revised its specs to diminate any PLA
requirement.

Maryland' sresulting contract award lefttheBCTD no
role to play in the project. So BCTD, among other
plantiffs sued to invaidate EO 13202 on the theory that
the Executive Order went beyond the President’ sauthority
and was inconsistent with federd labor law.

The U.S. Court of Appedls for the D.C. Circuit
regjected the BCTD’s arguments. The Court said that in
projects such as the Wilson Bridge, the government is
spending its own money. By prescribing how that money
is to be spent, the Presdent is smply supervising the
Executive Branch, not making laws or issuing regulations
that require Congressiond authority.

Nor does the Executive Order conflict with the
Nationa Labor Relations Act. While that Act permits
employers to enter into PLA’s without violaing federd
law, nothing in the Act requires employers to do so or
forbids them from refusing to do so. So the federd
government, as proprietor of its own funds, enjoys the
same freedom as any other employer to accept or rgject
aPLA.

Statutory reference. 29 U.S.C. § 158.

Regulatory reference. EO 13202.

Case reference. Building & Construction Trades
Dept. v. Allbaugh, _ F.3d__, 2002 WL 1484942
(D.C.Cir. 2002).

EMPLOYER'S SURVIVAL GUIDE reference.
19.08.

Employee Who Quits Because
Boss Can’t May Be Entitled to
Ul Benefits

entitled to unemployment insurance (UI) benefits. But

if an employee quits for agood cause, he will not be
disqudified from recelving benefits. See “Quitting to
Take Better Job Not ‘Good Cause’ for Ul Benefit
Purposes,” Employer Alerts!, July 2002, p. 4.

I f an employee voluntarily quits, he is normaly not

What if an employee quits because her boss is a
smoker and she can't stand to be around second-hand
cigarette smoke — does that congtitute good cause?

Karen Branson was hired as an attorney at Cooper
and Associates by Algernon Cooper. After five months
on the job, she quit because she was continualy exposed
to cigarette smoke from Cooper’s office.

After leaving Cooper and Associates, she filed a
dam for Ul benefits with the D.C. Department of
Employment Services (DOES). Acknowledging that her
termination was voluntary, she argued that she left for
good cause. Shebased her argument on D.C. regulations
that define “good cause” to include (1) an illness or
disability caused or aggravated by work , and (2) unsafe
working conditions.

The Court rgected Branson's illness-or-disability
argument because she failed to present any medica
evidence, ether a time of hire or theregfter, that shewas
dlergic to smoke. Asthe Court sad —

An employee who clams to have resgned for
medica reasons must provide the employer with
amedicd statement before resgning so thet the
employer can verify the condition and make an
accommodation if necessary.

The Court agreed, however, with Branson' sunsafe-
working-conditions argument. The Court therefore sent
the case back to DOES for further consideration.
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Statutory reference. D.C. Code § 51-110.
Regulatory reference. 7 DCMR 8§ 311.

Casereference. Bransonv.DOES___ A.2d  (D.C.
No. 99-AA-115, decided June 27, 2002).

EMPLOYER'S SURVIVAL GUIDE reference.
8.03.

D.C. Enacts “Little COBRA” Law

nder the federd law known as COBRA,
employers with 20 or more employees who
sponsor group medicad  expense insurance
coverage are required to provide continuing coverage in
gtuaionswhereinsurancewould otherwiseterminate. The
Didrict of Columbia now joins a number of other
jurisdictions thet require Smilar continuation coverage for
employers who do not meet the 20-employee COBRA

threshold.

Sometimesreferredtoas®|ittle COBRA” laws, these
state enactments often differ from COBRA in terms of
notice provisons, coverage requirements and cost-
shifting. The new D.C. law, for example, covers dl
employerswhoseemployeesarenot otherwisedigiblefor
COBRA benefits. Under theD.C. law, coverageextends
for threemonths(ascompared with COBRA continuation
coverage of 18 months or 36 months, depending on the
circumstances).

D.C.’s new permanent law took effect on June 25,
2002, following temporary emergency legidation.
Maryland has had alittle COBRA law onitsbooksfor a
number of years.

Statutory references. D.C. Code § 32-731; Md.
Code, Ins. § 15-407.

EMPLOYER'S SURVIVAL GUIDE reference.
9.04.
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“Reverse” Age Discrimination
Violates ADEA

(ADEA) protectsworkerswho are40 yearsof age

and older. So promoting a 45-year-old over a
55-year-old based on age condderations is illega under
federa law. (Unlike federd law, state and loca age
discrimination laws often have no age threshold.)

The federd Age Discrimination in Employment Act

But what if the bossprefers the older worker? Does
the younger one have aclam?

Generd Dynamics Land Systems had a collective
bargaining agreement with one of its labor unions that
obligated it to provide full hedth benefits to retirees who
had accumulated 30 years of seniority. When the
company negotialed a new collective barganing
agreement, it obtained union gpprova to delete the hedth

benefit requirement for retirees. However, under the new
agreement, employees who were then 50 years of age
were “grandfathered” — they il got full benefits when
they retired.

After the new collective bargaining agreement was
findized, a group of Genera Dynamics workers who
were between 40 and 49 years old brought aclass action
againg the company, daming age discrimination.  The
company acknowledged that while the new agreement
appeared on its face to discriminate by cregting two
classes of employees based solely on age, neverthdess
there was no discrimination here. That was so, clamed
the company, becausethe ADEA wasintended to protect
older workers, not those who suffer age discrimination
because they are too young.

The U.S. Court of Appeds for the Sixth Circuit
(which hears federa gppeds from Kentucky, Michigan,
Ohio and Tennessee) found there was discrimination.

In this issue ...
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Noting that anumber of other federal courts havereected
so-called “reversg’ discriminationclamsunder theADEA,
the Court nevertheless concluded that the ADEA’s plain
language applies to dl persons 40 years or older. The
Court aso pointed out that its decision is consistent with
EEOC regulations, which say —

Itisunlawful ... for an employer to discriminate
in hiring or in any other way by giving
preference because of age betweenindividuals
40 and over. Thus, if two people gpply for the
same posgition, and one is 42 and the other is
52, the employer may not lawfully turn down
ether one on the basis of age, but must make
such decison on the basis of some other
factor.

Snce the lower courts are in disagreement on the
issue, it isagood candidate for Supreme Court resol ution.
In the meantime, employers would do well to disregard
age when it comes to employers 40 and over, even if the
age factor might favor the older worker.

Statutory reference. 29 U.S.C. § 621.
Regulatory reference. 29 C.F.R. § 1625.

Case reference. Cline v. General Dynamics Land
Systems, Inc., 296 F.3d 466 (6™ Cir. 2002).

EMPLOYER'S SURVIVAL GUIDE reference.
11.02.

Does Murder After
Failed Office Romance
“Arise Out of” Employment?

hris Blake killed his co-worker and former
girlfriend, Achara Tanatichangsang, a ther
employer’ s factory in Portland, Oregon. Prior to
the killing, they had worked the same shift and had
become romantically involved. When Achara ended the

relationship, Blake told his supervisor that he was having
difficulty coping with the breakup. After afew months,
Blaketook medicd leave. Whiledtill onleave, heentered
the plant during norma working hours, shot and killed
Achara, and then killed himsdif.

Achara s estate sued the employer on a civil cause
of action known aswrongful death, claiming theemployer
was negligent in faling to provide sufficient workplace
security.  The employer denied negligence, but it also
responded that even if it were negligent, Oregon’s
worker's compensation law provided the exclusve
remedy and barred awrongful death suit.

The Oregon statute, likemost state’ sworkers comp
laws, coversinjuriesthat “ arise out of and in the course of
employment.” Here it was undisputed that Achara’s
death arose “in the course of” her employment, since it
happened while shewasworking a her employer’ splant.
So the only question before the Oregon Supreme Court
was whether the desth also arose “out of” her
employment.

The Court began its anaysis by citing earlier
decisons for the propostion that

risks[of injury] digtinctly associated with the
employment are universaly compensable
[thet is, covered by the workers comp
satute]; risks persond to the clamant are
universdlly noncompensable; and neutra
risks are compensable if the conditions of
employment put the clamant in apositionto
be injured.

The shooting in this case, according to the Court,
was not associated with Achara s employment. Insteed,
it arose from her and Blake's private life. Achara's
decision to end the rdaionship and Blake s difficulty in
coping with that decision were not workplace eventsbut
personal matters. Therefore, Achara's death did not
arise out of employment and the workers comp Statute
was not a bar to her estate’ swrongful desth action.
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Although Oregon’'s workers comp statute is Smilar
to the comp dautes in the three locd jurisdictions,
differences in statutory language and court interpretations
may yidd different results.

Maryland

Two cases in Maryland involved firearm assaults
againg employees. Unlikethe Oregon case, however, the
shooters in Maryland were not employees— in one of the
cases, the shooter was an estranged paramour, and in the
other case he was a jealous husband who mistakenly
thought the victim was having an affair with his wife. In
both cases, the Maryland Court of Appeals said the
ghootings were covered by that state’'s workers
compensation law.

The Court relied on aunique aspect of Maryland law
that provides coverage for the “wilful or negligent act of a
third person [a non-employee] directed against an
employee in the course of his employment” without also
requiring thet the act arise “out of” the employment. It is
not clear from these cases how the Maryland courtswould
rule if the shooter had been a co-employee ingtead of a
“third person” or if the shooting had grown out of a
voluntary, after-hours relationship.

Virginia

Virginiaseemsto take an approach similar to Oregon.
In a series of cases involving sexud assaults agangt
employees, either by co-employees or third persons, the
courts there have taken the view that if the assault was not
directed againgt the employee because she was an
employee, then the assault does not arise out of
employment. In other words, the risk of being sexually
assaulted (and, presumably, shot after afailed romance),
isnormaly a persona risk unrelated to employment.

On the other hand, if job requirements place an
employee at greater risk of assault, or if the employeeis
assaulted because of her job, her resultant injuries will be
covered by workers comp.

The diginction isn't dways easy to make. Take, for
example, the Virginia Supreme Court case of a
pressroomemployeefor anewspaper company who was
repeetedly “goosed” by his supervisor. (The Court fdt it
necessary to define the term “goose,” as “to poke or dig
aperson in some sengtive oot ... especidly between the
buttocks with an upward thrust of afinger or hand from
therear.”) Theseincidents caused the pressman to suffer
depression and post-traumatic stress disorder.

In response to the pressman’s suit for injuries, the
newspaper company raised Virginias workers comp
datute as a bar. The newspaper company offered
evidencethat goosing wasprevaent in its pressroom, that
it had been for more than forty years, and that it was
prevdent in presssooms esewhere in the country. The
Court rejected this argument, saying that the offending
conduct was personad and did not arise out of
employment. According to the Court, the “gooser”
considered the “goosee’ his friend and considered
goosing an act of friendship. Go figure,

District of Columbia

It is not clear from the cases just how the D.C.
courts would resolve the issue of an intentiond assault by
another employee. In an early case, asupervisor and his
employee had been engaged in “friendly” banter for a
number of months, including the use of lessthan-
complimentary nicknames for each other. On one
particular occasion, this banter got out of hand and the
supervisor punched and injured the other employee.

The Court found the employegs injuries
compensable, pointing out that banter, horseplay and the
risk of injury that sometimes follows, are part of the
workplace. The Court mentioned that there was no
private or persond relationship between the supervisor
and the employee outside the workplace.

In amore recent case, Janet Clark, an employee a
aD.C. hedth clinic, parked her car in her employer’slot
and reported to work. Later that day, an unidentified
man inquired about the car and, when Clark went to the
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parking lot and identified the car as hers, the man shot her
and fled. The identity of the shooter was never
discovered, nor was his motive for the shooting.

Recognizing that, to be compensable an injury must
both arise out of and occur in the course of employment,
the D.C. Court of Appedsneverthelessruled that Clark’s
injuries were covered by workers comp. In doing 0, it
relied on what it called the “positiona-risk test” —

Pursuant to the positiond-risk test, an injury
arises out of employment so long asit would
not have happened but for the fact that
conditions and obligations of the employment
placed the clamant in a postion where he
was injured. .. This theory supports
compensation, for example, in cases of stray
bullets, roving lunatics, and other Situationsin
whichthe only connection of the employment
withtheinjury isthat itsobligations placed the
employee in the paticular place a the
particular time when he or she was injured.

Onthe other hand, even under the positional -risk test,
injuries resulting from risks that are persond to the
clamant and to whichthe employment contributes nothing
arenot covered. Just how thistest would apply inthecase
of an ex-lover/co-employee s assault is unclear.

* * *k % %

Asdefromworkers comp cons derations, employers
have an obligation to provide a safe workplace for ther
employees, including protection from workplace violence,
Taking the following steps will go along way to satisfying
that obligation —

1 Adopt, disseminate and enforce apolicy that any
violence or threets of violence by employees will
be met with dismisal.

1 Beadert toany higtory of violencein applicantsfor
employment.

When an employee is involved in a domedic
Stuetion, take hisor her concerns about violence
serioudy.

Prohibit employeesfrom bringing wesponsof any
kind to the employer’ s place of businessor from
carrying wesgpons during working hours. (This
rule should apply even where state law alowsthe
carrying of weapons.)

Prohibit employee use or possession of acohol
and illegd drugs, or being under the influence of
acohal or drugs, while on the job.

Prohibit, or at least control, horseplay, teasing
and thelike. (Activitieslike these can amount to
harassment and, if focused on gender, race, age,
etc., condituteillega discrimination.)

For larger employers, require photo 1D badges
for dl employees.

Secure non-publicwork areasand limit accessto
persons with keys or passcards.

Secure all areas after norma working hours.

Provide adequate lighting and surveillance for
storage and garage aress.

Provide cdll phonesto employeeswho work off-
premises.

Restrict digtribution of employee directories,
particularly if they contain homeaddresses, home
telephone numbers, names of spouse or children,
or other persond informetion.

Casereferences. Panpat v. Owens-Brockway Glass
Container, Inc., 49 P.3d 773 (Or. 2002); Edgewood
Nursing Home v. Maxwell, 384 A.2d 748 (Md. 1978);
Giant Food, Inc. v. Gooch, 225 A.2d 431 (Md. 1967);
Morgan v. MDC Holdings, Inc., 2000 WL 1210879
(Vir. Cir. 2000); Carr v. City of Norfolk, 422 S.E.2d
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417 (VaApp. 1992); Richmond Newspapers, Inc. v.
Hazelwood, 457 S.E.2d 56 (Va. 1995); Hartford
Accident & Indem. Co. v. Cardillo, 112 F.2d 11
(D.C.Cir. 1940); Clark v. District of Columbia Dept. of
Employment Services, 743 A.2d 722 (D.C. 2000).

EMPLOYER'S SURVIVAL GUIDE references.
7.02; 10.08.

Limiting Heart Patient’s Overtime
Not Required by ADA

Disabilities Act, an employee must haveaphysicad

or mental impairment that subgtantidly limitsoneor
more mgor life activities  “Mgor life activities’ include
caringfor onesdf, waking, seeing, hearing, and performing
manud tasks. See “Supreme Court Limits Disability
DiscriminationClams” Employer Alerts! (Feb. 2002), p.
1.

To be “disshled” under the Ameaicans with

EEOC regulations include “working” as a mgor life
activity. However, the Supreme Court has questioned
(without yet clearly deciding) whether “working” qualifies.
It is somewhat illogica, for example, to conclude that a
person is disabled under the ADA because heisunableto
work and a the same time conclude that he quaifies for
ADA protection because, with or without reasonable
accommodation, he is able to perform the essentia
functions of hisjob. Even under EEOC regs, however, the
inability to perform a specific job does not constitute a
subgtantia limitation in the mgor life activity of working;
instead, the person must be unable to perform a broad
range of jobs.

If working does qudify as a mgor life activity for
ADA disability purposes, isan employeedisabled because
he can work an eight-hour shift, but can’t work overtime?

In a recent case before the U.S. District Court for
Maryland, the chief of Anne Arundel Medica Center’s
Ultrasound unit suffered from severe coronary artery

disease. After recuperating from aheart attack, he asked
that for medica reasons he be rdieved from dl overtime
duties — duties that had been animportant part of hisjob
in the past and that were expresdy included in his job
description.  The Medical Center refused the request,
ingging that he work overtime as needed. When he
refused, the medicd center disciplined him. That in turn
led to an ADA lawsuit.

The Court assumed for purposes of its decision
(without necessarily concluding) that working is a mgor
life activity under the ADA. Nevertheless, the Court
ruled that the employee smereinability to work overtime,
as required by this particular job, did not mean that he
was subgtantidly limited in his ability to work generdly at
abroad range of jobs. Therefore, the employee was not
“disabled” within the meaning of the ADA and the
medica center had no duty to accommodate him by
limiting his overtime.

Statutory reference. 42 U.S.C. § 12102.
Regulatory reference. 29 C.F.R.§ 1630.

Casereference. Parkinson v. Anne Arundel Medical
Center, Inc., _ F.Supp.2d___, 2002 WL 1805659
(D.Md. 2002); Murphy v. United Parcel Service, Inc.,
527 U.S. 516 (1999).

EMPLOYER'S SURVIVAL GUIDE reference.
11.03.

Employer May Cancel COBRA
Coverage for Nonpayment of
Premiums

mployers with group hedth insurance plans who
Ezgle 20 or more employees must offer
ntinuation benefits to plan participants after a
“qudifying event” that would otherwise cause loss of
coverage. This requirement is was added to the

Employee Retirement Income Security Act in 1986 by
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legidationwith theimposing name* Consolidated Omnibus
Budget Reconciligtion Act” Hence the continuing
coverage requirement is known as“COBRA”.
“Quadifying events’ indude—
I an employee voluntarily quitting;

I an employee being fired (except in cases of gross
misconduct);

an employee becoming indigible for coverage
because of areduction in hours of work;

an employee dying and leaving a covered spouse
or dependent;

a covered spouse becoming divorced or
Separated; and

a covered dependent ceasing to be a dependent,
such as by reaching the policy’s age limit.

The employer does not, of course, have to pay for
continuing coverage. Infact, theformer employee, spouse
or dependent not only pays the premium, he or she can
aso be required to pay an additional 2% to offset the
employer’ sadminigtrative costsin continuing the coverage.

But what if theformer employer fallsto pay, payslate,
or smply doesn't have the money?

William Butler worked for Reid Meta Erectors in
Missssppi and was covered by that company’s group
healthinsurance plan. When Butler learned he had cancer,
he immediately quit his job. The company then notified
Butler that he had 60 days to elect COBRA continuation
coverage, but Butler responded that he had noincomeand
was unable to pay the premiums.

Later, Butler sued for policy benefits and the case
ended up in federa court. The court, citing COBRA’s
datutory provisons, said that group hedth plans have the
right to require payment for continuation coverage. Under

the statute, COBRA rights end on “the date on which
coverage ceases under the plan by reason of failure to
make timely payment of any premium.” In other words,
those seeking COBRA continuation coverage are not
entitled to a“freeride”

Statutory reference. 29 U.S.C. § 1161.

Case reference. Butler v. Trustmark Ins. Co.,
___F.Supp.2d _, 2002 WL 1498551 (S.D.Miss.
2002).

EMPLOYER'S SURVIVAL GUIDE reference.
9.04.

Virginia Rejects Federal Public
Policy as Basis for
Abusive Discharge Claim

would not support an abusive discharge clam in

Maryland. See“Red Cross May Fire Employee
for Reporting Blood-Handling Violations” Employer
Alerts! (duly 2002), p. 4. A federa court in Virginiahas
now reached asmilar concluson.

I ast July we reported that federal public policy

The caseinvolved acompany known asPatient First
Corporation, which operates ambulatory carefacilitiesin
the region. The company employed one Stephen Storey
asitsvice presdent and chief financid officer. According
to Storey, the company improperly billed the federd
government for some $500,000 in  medical services
provided to CHAMPUS beneficiaries. The improper
billings arose, said Storey, because of the company’s
practice of usng active-duty miliary doctors who
moonlighted for the company.

Concerned that the company (and he as its CFO)
might face subgtantia liability, Story reported these
improper billing to senior management. The company’s
response was to make some changes in its hilling
practices which reduced, but did not diminate, the
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problem. The company refused to repay amounts aready
improperly billed and, according to Storey, it atered the
records it submitted to CHAMPUS to cover up itshilling
practices.

Storey then brought his concerns to the company’s
board of directors. Initidly, the board responded by
engaging outside counsel to invedtigate. According to
Storey, however, before counsdl could submit areport the
board terminated counsd’s engagement and it secretly
voted to fire Storey. So Storey sued, claiming his firing
wasillegd on anumber of grounds.

One of Storey’s grounds was the abusive discharge
exception to the employment-at-will doctrine. Under that
exception, an employee-at-will, who can generaly befired
for any reason or for no reason, can sue for wrongful
discharge if he was fired in violation of some important
public policy. See “Wrongful Termination Update,”
Employer Alerts! (Oct. 2001), p. 1. Here, Storey said
his discharge was contrary to federal public policy, snce
the federd government was alegedly being overbilled for
medical services.

The Court regjected this theory, pointing out that in
Virginia, an abusve discharge dam mug identify a
Virginia saute that the employer violated in terminating
the employee. Public policy cannot be rooted in an act of
Congress.

Patient First Corporation was not off the hook,

however, since Storey’ s suit was also based onthe anti-
retdiationprovison of thefederd FalseClamsAct. That
Act dlows private individuas to report fraud by
government contractors and to initiste suits againgt
government contractors in the name of the government.
The Act goesonto say —

Any employeewhoisdischarged, demoted,
suspended, threatened, harassed, or in any
other manner discriminated againg in the
terms and conditions of employment by his
or her employer because of lawful actsdone
... in furtherance of an action under this
section ... shdl be entitled to dl relief
necessary to make the employee whole.

The remedies potentialy available to Storey under the
Fdse Clams Act include reingatement to his former
postion, double damages for the pay he logt, and
reimbursement for Storey’ s attorney fees.

Virginia has its own versonof the False ClamsAct.
for fraud againgt the Commonwedth. See “Virginid's
New Whidleblower Law,” Employer Alerts! (June
2002), p. 9.

Case reference. Sorey v. Patient First Corp.,
_ F.Supp.2d___,2002WL 1331857 (E.D.Va. 2002).

EMPLOYER'S SURVIVAL GUIDE reference.
1.03
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Sarbanes-Oxley Act’s
Employment-Related Provisions

traded companies has prompted Congressto pass

tough new legidation. Although the Sarbanes-
Oxley Act of 2002 focuses primarily on accounting
overdght and corporate governance, the Act contains a
number of provisonsthat directly affect high-levd, and in
some cases lower echelon, employees of publicly-traded
companies.

The rash of recent corporate scandals by publicly

Certification of financial statements. The Act
requires the SEC to issue rules requiring a company’s
principal executive and financid officers to certify the
company’sfinancial satements as true and complete. In
the event of any falure to comply with reporting
requirements such that financid statements have to be

restated, those same officers must forfeit their bonuses
and incentive compensation for a 12-month period.

Blackouts. Whenever a company imposes a
blackout by prohibiting pension plan participants from
trading in company stock, company directors and
executive officers are aso prohibited from sdling any
stock they may have acquired through their employment
withthe company. Plan administratorsmust give advance
notice of the blackout to plan participants and
beneficiaries, including the reason for the blackout.

Loans. Subject to certain narrow exceptions,
companies are now prohibited from making persond
loans or extending credit to their directors and executive
officers.

Codeof Ethics. Companiesmust report to the SEC
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whether they have adopted acode of ethicsfor their senior
financid officersand, if they haven't, why they haven't.

Document retention. Pursuant to the Act, the SEC
will adopt rules governing companies retention of
documents relating to financid audits and reviews.
Knowing and willful violation of the ruleswill beacrimind
offense,

Fitnessto serve. The SEC isauthorized by the Act
to prohibit persons who are deemed unfit from serving as
officers or directors if they have violated rules governing
deception or fraud.

Whistleblowing. It will aso now be crimind for a
company to retdiate againg an employee who assgs in
any invedigaion by federa regulators, Congress, or
company supervisors or who provides information to
federd law enforcement officers. Any person who suffers
unlawful retdiation may aso initiste acivil proceeding for
reinstatement, backpay and other damages.

Statutory reference. Sarbanes-Oxley Act of 2002,
Pub.L. 107-204.

EMPLOYER'S SURVIVAL GUIDE references.
1.03, 19.05.

OSHA Announces Draft Ergonomics
Guidelines for Nursing Homes

rgonomics — the study of the relationship between
workers and their work environment — has long

een a controversa topic. As the Clinton
administration drew to a close, the U.S. Department of
Labor’'s Occupationa Safety and Hedlth Adminigtration
issued a comprehensive, broadly applicable regulation
coveringmuscul o-skel etal disorders, or MSD’ s, caused by
exposure to risk factors over a period of time. See
“OSHA’sNew Ergonomic Standards,” Employer Alerts!
(Dec. 2002), p. 2. Before those regulations became
operative, however, Congress passed ajoint resol ution of

disspproval, which repeded the regulations. See
“Ergonomics Regulations Repedled,” Employer Alerts!
(April 2001), p. 8.

Despite  Congressonal repedl, OSHA never
abandoned the field and has been studying ergonomics
ever ance. Aspart of that process, it announced in April
of this year aprotocol for devel oping industry- and task-
specific guiddines. It then announced that nursing homes
would be the firgt industry for which guiddineswould be
issued.

OSHA has now issued those guiddinesin draft form
for comment. The nurang home guiddines, dong with
additiond ergonomics informéation, are avaldble at
http://www.osha.gov/ergonomics. Grocery stores and
poultry processing will be the focus of the next two sets
of industry-specific guidelines, according to OSHA.

Although the guidelines are non-binding, in the sense
that OSHA will not rely on them for enforcement
purposes, employers till have aduty under the “ generd
duty” clause of the Occupationd Safety and Health Act
to provide a safe workplace. Despite their non-binding
datus, the guiddines could conceivably be used to show
that an employer has violated the generd duty clause.

Statutory reference. 29 U.S.C. § 651.

Regulatory reference. 67 Fed.Reg. 55884 (Aug. 30,
2002).

EMPLOYER'S SURVIVAL GUIDE reference.
10.07.

Consumer-Directed Health Plans:
FSA’s and HRA’s

preferred provider organizations (PPO’'s) may
help curb runaway inflation in hedth care costs,
but they have some undesirable features. For example,

I I edth maintenance organizations (HMO's) and
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participating employees are usudly limited to a pand of
hedlth care providers chosen by the insurance company
and they must go to their gatekeeper physicians before
seaing specidigs.  If they go out of network, ther
expenses may not be covered at dl, or they may be
covered at substantialy reduced rates.

Under aconsumer-directed health plan, theemployee
may choose any hedlth care provider he wishes, go as
often or as infrequently as he likes, and (so long as the
expenses would quaify for an income tax deduction)
obtain reimbursement for al his expense. Two types of
plans that give consumers a bit more choice — Fexible
Spending Arrangements (FSA’s) and Health
Reimbursament Arrangements (HRA’S) — are becoming
increasingly popular adjuncts to more traditiond insured
plans.

FRA's

AnFSA isoneof the* quaified benefits’ an employer
may offer as part of a cafeteria plan (also caled a section
125 plan). Under a cafeteria plan, the employee chooses
between cash and one or more qudified benefits. If an
employee chooses cash, he is taxed on the cash a
ordinary income rates. Qudified benefits, on the other
hand, are not taxable. “Qudified benefits’ include hedth
and accident insurance, lifeinsurance, and dependent care
benefits, as well as FSA's, dl subject to various
restrictions and limitations imposed by the Internd
Revenue Code.

Asauming the employer offersamedica FSA as part
of his cafeteria plan, each employee estimates the amount
of uninsured medica expenses he and his family arelikdy
toincur inaparticular plan year. Thesemay beintheform
of out-of-network charges, deductible or co-insurance
obligations, or vison, dental or other medica expensesnot
covered a dl by any exiding insurance policy. (FSA's
may al so be used for dependent care expenses, or for both
medica and dependent care expenses.) The employee
authorizes his employer to apply some portion of his
cafeteria plan benefit to an FSA. Then, as the employee
incurs uninsured medicd expenses, he submits

Substantiation of the expense (in the form of bills from
hedthcare providers) and isreimbursed for the expenses.

As with other qudified benefits under a cafeteria
plan, FSA benefits are not includible in the employee's
income, even though the employer may takeadeduction
just asif theamount had been paid in cash. The net affect
is that the employee can pay uninsured medical expenses
with pre-tax dollars ingtead of after-tax dollars. While
the employee could obtain asimilar tax benefit without an
FSA, by deducting uninsured medical expenseson histax
return, medica expense deductions are only available to
employees who itemize, and they are limited to expenses
that exceed 7% of the employee's adjusted gross
income.

The downside of an FSA for employees is that any
money left intheir FSA accounts at the end of aplan year
isforfeited to the employer —ause-it-or-lose-it rule. For
that reason, employees should be conservative in their
estimates of uninsured medica expenses.

FSA’'s have a downsde for employers, too.
Suppose an employee decides that heislikely to incur at
least $2,000 in uninsured medica expensesinaparticular
year, 0 he elects a $2,000 FSA benefit. Typicdly, the
employer does not fund that $2,000 &t the beginning of
the plan year. Ingtead, the employer funds it in
increments, as part of his periodic payroll obligations,
aong with any other benefitsthat are part of the cafeteria
plan. In other words, the full $2,000 isn't actudly in the
account until the end of the plan year.

But suppose an employee incurs substantial medica
expenses early in the plan year and promptly submits
rembursement requests.  The employer is required to
cover the reimbursements up to the full $2,000 FSA
benefit, even though that amount has not yet been
deposited. Worse, if the employee then quits, he no
longer participates in the cafeteria plan, so in effect the
employer cannot recover the $2,000 out of future
cafeteria benefits that would have accrued had the
employee not quit. To guard againg this posshility,
cafeteria plans usudly place limits on the amount an
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employee may elect as an FSA bendfit.
HRA's

Although HRA’s may look similar to FSA's, in that
they reimburse employeesfor uninsured medica expenses,
they areinfact Sgnificantly different. For example, unused
benefits may be carried over from year to year, instead of
being forfeited. In addition, rembursementsarelimited to
the amount actudly accumulated in the account a any
given time, so that employers do not risk having to
advance bendfits early in a plan year that cannot be
recovered if the employee quits.

An HRA istypicdly used in conjunction with agroup
hedlth insurance policy that has a high deductible amount.
Premiums on the group policy, which are low because of
the high deductible, can be paid by the employer, the
employee, or partly by both, as specified in plan
documents. The employer then establishes an additiona
plan (the HRA) to reimburse employees for uninsured
medica expenses. The reimbursement amount usudly
approximatestheamount of thedeductible under thegroup
policy, sothat employeesend up paying little or no medica
expenses out of their own pockets. Reimbursement
amounts may even be used to purchase health insurance.

HRA plans may permit former employees and
retirees to have continuing access to unused
rembursement amounts.  Since HRA'’s are subject to
COBRA, HRA plans must permit former employee who
elect COBRA to have access to unused reimbursement
amounts.

Aswith FSA’s, HRA' senjoy favorabletax trestment:
benefits are deductible by the employer but excludible
from the employee’ s grossincome. To qualify for that tax
trestment, however, HRA’s must —

1 be pad for solely by the employer and cannot be
funded pursuant to asaary reduction arrangement or
caeteriaplan;

I limit rembursements to substantiated (documented)

medical expenses incurred while the plan is in
existence and while the employee is participating in
the plan;

I limt rembursementsto medica expensesthat would
qudify for deduction as medica expenses for the
employee or the employee's spouse and
dependents; and

1 comply generdly with ERISA (including COBRA)
and HIPAA.

Statutory reference. 26 U.S.C. § 213.

Regulatory reference. Rev.Rul. 2002-41; IRS Notice
2002-45.

EMPLOYER'S SURVIVAL GUIDE references.
9.04; 9.05.

Are Professional Athletes
Covered by Workers’ Comp?

orkers compensation statutes cover

accidental work-reatedinjuries. “ Accidental”

in this context means that the injury must be
unintended from the employee’s point-of-view. But in
professiona sports — particularly contact sports like
footbdl and hockey, injuriesare hardly unusud. AsPro-
Footbdl, Inc. (morefamiliarly known asthe Washington
Redskins) put it in one case, injuries are “customary,”
“foreseeable,” and “expected.”

Does the high likelihood of injuries in professond
gports mean that the injuries are not “accidental” and
therefore not covered by comp datutes? The rule in
amogt al casesis that sportsinjuries are covered. A
recent decison by the Virginia Court of Appeds
(Virginid s intermediate gppellate court) isilludrative.

Jffrey Uhlenhake, the Redskins former center,
experienced anumber of injurieswith other teams before
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coming to the Redskins in 1996. In 1993, he had
recongructive ACL surgery to hisleft knee.

In 1997, after joining the Redskins, he injured hisleft
ankle during agame. In another game later that season he
re-injured his left knee. After the end of the 1997 season,
Uhlenhake underwent further orthopaedic surgery to his
left knee.

Uhlenhake sand other players' injuries prompted the
Redskins then coach, Norv Turner, to complain in a
December 1997 interview with the Washington Post:
“I'd like to get to where we could get five guys in there
that could play an entire season.” (It is curious thet while
the team’ s head coach was complaining about injuries, the
dub owner wasingructing hislawyersto argue that player
injuries ae 0 highly likdy as to be “automaticaly”
expected.)

Uhlenhake' sdoctor eventudly concluded that he had
permanent impairment to hisleft ankle dueto arthritis, and
permanent impairment to his left knee from the ACL
injuries. So Uhlenhake filed for workers compensation
benefitsin Virginia, wherehisemployment relationshipwith
the Redskins had arisen.

The Redskins contested coverage, arguing in effect
that injurieslike those suffered by Uhlenhake are just part
of the game, and therefore not accidental.  The Virginia
Court of Appedls reected that argument. The Court held
that the degree of risk associated with particular
employment has no bearing on whether resultant injuries
are compensable.  To rule otherwise, said the Court,
would be to deny coverage for awhole range of high-risk
professons, which is exactly contrary to the purpose of
workers compensation laws.

It should be noted that the Virginia Supreme Court
has granted an appeal in Uhlenhake's case. No hearing
date has yet been set.

In amore recent Virginia case, the Court of Appeds
ruled that Redskin Tito Paul’s injuries were covered by
Virginia s, not Colorado’s comp statute, even thought the

contract under which Paul was playing was origindly
between him and the Denver Broncos. The Court did not
even bother to discuss whether Paul’s injuries were
accidentd.

Maryland hasoneof thefew court decisonsinwhich
compensation was denied to a professona athlete.
David Rowe, a6' 8", 280-pound defensivetacklefor the
former Batimore Colts, suffered a serious injury to his
right am during a scrimmage. Rowe's dam for
compensation was denied because, said the Court, his
injurieswere not unusua or unexpected. Instead, saidthe
Court, “risk of injury isan integra part of the game, and
possibly accounts for the reason players receive the
sdariesthey are pad.”

While Rowe's case was pending, the Maryland
legidature amended that state’ sworkers' comp statuteto
provide that “compensation may not be denied to an
employee because of the degree of risk associated with
the employment.” That amendment effectively overruled
the Court’ sdecison againgt Rowe and brought Maryland
in line with the vast mgority of other States.

The Didtrict of Columbia appears to agree with the
mgority rule as wdl. In another case involving the
Redskins, fourteen players sued for workers
compensationbenfitsfor injuriessustained “inthe course
of their often heroic but aways perilous employment.”
The only question in the case was whether the Didrict’s
or Virginia sworkers comp statute should govern. The
Court gpparently just assumed that player injuries were
fully covered.

Statutory references. Md. Code, L&E § 9-101; Va
Code § 65.2-100; D.C.Code § 32-1501.

Case references. Pro-Football, Inc. v. Uhlenhake,
558 S.E.2d 571 (Va.App. 2002), appeal granted (Va.
No. 020343, June 5, 2002); Pro-Football, Inc. v. Paul,
2002 WL 2002708 (VaApp. 2002); Rowe V.
Baltimore Colts, 454 A.2d 872 (Md.App. 1983); Pro-
Football, Inc. v. DOES, 588 A.2d 275 (D.C. 1991).
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Bordello Wins Title VII Case
Thanks to Poor Record-Keeping

of employment discrimination to sue ther

employers, but only if their employers have 15 or
more employees for each working day in each of 20 or
more calendar weeks in the current or the preceding
caendar year.

TitleVII of thefedera Civil RightsAct dlowsvictims

This threshold requirement helps to insure that the
employer is engaged in interstate commerce — a
conditutiona requirement for some types of federa
legidation. The requirement adso frees very smdl
employers from having to defend EEOC adminigtrative
charges and federd court lawsuits. (State and loca
discrimination laws often have lower thresholds, so that
employees of smaler employersmay gill be ableto pursue
their clams)

The burden of proving the threshold, 15-employee
requirement is on the employee claming discrimination.
That is exactly the problem Kerry Stinnett faced when he
decided to sue his employer for sexud harassment.

Stinnett worked for Iron Works Gym, an apparently
legitimate business owned by Executive Hedth Spa in
lllinoils. The Spa — another business located down the
street from the Gym — was in turn was owned by Kathy
Andrews, Stinnett's boss.  Under the guise of offering
massages, the Spawas in redlity a house of progtitution.

The Gym employed nine persons, including Stinnett.
That done was not an insurmountable problem, because
the law permits aggregation of businesses owned in
commonfor purposes of counting employees. The parties
in this case both agreed that the Gym and the Spa should
be treated as a single entity for headcount purposes. But
the problem was proving how many employees the Spa

had.

Stinnett tried to offer testimony from one woman
who worked at the Spa, and from another woman who
was participating in a federa investigation of the Spa
Thar knowledge, however, was based on information
that in one casewas severd yearsbefore, and in the other
case was severd years dfter, Stinnett alegedly suffered
discrimination. Stinnett himself was no help, because his
boss kept him away from the Spa and his testimony was
inconsstent.

The only other evidence was from Kathy Andrews,
who, not surprisngly, had limited employment records
and characterized her “Spa attendants” as independent
contractors. Whether or not that characterization was
correct, there sill appeared to be no more than 14 total
employees in the combined enterprise a any given time.

Having failed to prove that his employer had the
requisite 15 employees, Stinnett failed to meet hisburden
and his case was dismissed.

Statutory reference. 42 U.S.C. § 2000e.

Case reference. Stinnett v. Iron Works Gym, 2002
WL 1962138 (7" Cir. 2002).

EMPLOYER'S SURVIVAL GUIDE reference.
11.01.

FLSA and lllegal Aliens

mpany in Cdifornia. Jutlapromised Singh aplace

o live, tuition for hiseducation, and that Snghwould

eventudly become a partner in the business. Singh, an

illegd dien, worked for Jutla from May of 1995 to
February of 1998 but received no pay.

Jga Qil recruited Macan Singh to comewaork for the

In early 1999, Singh filed a claim for unpaid wages.
The paties eventudly sdttled the dam, with Jutla
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agreeing to make instalment paymentsto Singh. The day
after the agreement, the Immigration and Naturdization
Service arrested Singh.

Singh sued Jutla under the Fair Labor Standards Act,
dleging that Jutla had informed the INS of Singh'siillegd
dausin retdiation for Sngh’swage dam. That, dlamed
Sngh, was a violation of the FLSA’s anti-retdiation
provison, which mekesit illegd to

discharge or in any manner discriminate againgt
any employee because such employee has filed
any complaint or indituted or caused to be
indituted any proceeding under or related to this
Act.

The question before the federa didrict court in Cdifornia
was whether Singh’s status as an illega dien precluded
him from suing under the FLSA.

In addressing that question, the Court first reviewed
relevant Supreme Court decisions. Although the Supreme
Court has never dedt explicitly with the rights of
undocumented workers under the FLSA, it has dedlt with
gmilar questions under the Nationa Labor Relations Act.
Back in 1984, for example, in acase caled Sure-Tan, the
Supreme Court held that undocumented workers are
considered “employees’ under federa labor lawsand can
therefore sue for violaions of those laws. However, just
this past spring, in Hoffman Plastics, the Supreme Court
denied an award of backpay to an illega dien who had
been fired for engaging in union organizing activity. See

“Supreme Court Update,” Employer Alerts! (May
2002), p. 1. (“Backpay” in this context means pay that
an employee would have earned during the period from
being illegdly fired up to the time his case is decided in
court. See “Sdlts, Testers and Backpay Awards,”
Employer Alerts! (May 2002), p. 3.)

How to reconcileSure-Tan and Hoffman Plastics?
The Court concluded that while reporting an illegd dien
to the INS isto be generally encouraged, making such a
report with a motive to retadiate, as Jutla alegedly did
here, is a violation of FLSA. Therefore, even though
backpay is precluded as aremedy, an award of pay for
work actually performed is not.

The Court rgjected Jutla s argument that any award
would tend to underminefedera immigretion policy. The
Court reasoned that to alow an employer to pay lessthan
minmum wage to an undocumented worker smply
encouragesemployersto evadeimmigrationlavsand hire

illegds
Statutory reference. 29 U.S.C. § 201

Casereference. Snghv. Jutla& C.D. & R Qil, Inc.,
2002 WL 1808589 (N.D.Cal. 2002); Sure-Tan, Inc. v.
NLRB, 467 U.S. 883 (1984); Hoffman Plastics
Compounds, Inc. v. NLRB, 122 S.Ct. 1275 (2002).

EMPLOYER’'S SURVIVAL GUIDE references.
1.03; 4.01; 15.06.
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More on Employee Handbooks

Appeds cases in which employee handbooks

were held to be employment contracts. See
“Employee Handbooks and Employment Contracts,”
Employer Alerts! (Aug. 2002), p. 1. We went on to
recommend anumber of steps an employer might taketo
avoid that unfortunate result. Now another D.C. Court
of Appeals case showsthat disclaimers and other appro-
priate provisons in an employee handbook redlly do help
preserve an“a will” employment relationship between an
employer and its employees.

I ast August we reported on several D.C. Court of

Richard Boulton, who worked for the Ingtitute of
International Education, claimed that he was fired on
account of his sexud orientation and not, asthellE said,

because his postion was being diminated. He dso
clamed that even if the IIE's reason for the termination
were true, his firing would ill be invalid because of a
provison in the employee handbook. That provision
reads—

Every effort is made to ensure your job secu-
rity, however, it Sometimes becomes necessary
to diminate jobs. If your job is affected, every
effort will be made to locate another suitable
postion for youin llE. To the extent that it is
feasble, on-the-job training in another area of
work will be provided for up to a maximum of
30 days.

According to Boulton, I1E was contractualy obli-
gated to at leadt try finding him another suitable postion;

In this issue ...
G More on Employee HandDOOKS ...ttt aa e p.1
G Glass Ceiling Is Costly to Silver Spring EMPIOYET .....uiiiiiiiiieiii e eaae e p.2
G Non-Discriminatory Sexual HaraSSMENT .......oiiuuieiiiiiiiiieiiie ettt e e e e eena s p.3
G Do Males Suffer Discrimination When Employer Favors Female? .......coooviiiiiiiiiiiiiiiiinceeans p.4
G Disclosure of Trade Secrets May Not Be “Inevitable” ..o p.5
G Employer Has No ADA Duty to Create Job for Disabled Employee ........ccooiiiiiiiiiiiiiiiiiie e, p.6
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its aleged failure to do so amounted to a breach of its
contractua obligation.

The Court of Appeds disagreed. The Court relied
on two other provisons of the handbook which said —

This handbook ... [is] intended to supply you
with abasic guide to IIE’s policies and proce-
dures which, it should be noted, is not to be
considered as creating terms and conditions of
an employment contract or a promise of future
employment.

The employment relaionship that exigts be-
tween IIE and each of its employees is
employment-at-will. Under this relationship,
any employeeisfreeto end hisor her employ-
ment for any reason with or without prior no-
tice. Likewise IIE may, a its discretion, de-
cide to end an individua’ s employmern.

These two provisions taken together, said the Court,
made it clear that an at-will relaionship was intended to
be preserved.

Sonificantly, neither provison done would have
been aufficient. InD.C. at least, ahandbook that merely
datesit is not a contract does not necessarily overcome
other language that may amount to a promise of employ-
ment. The handbook must go on and clearly reserve the
employer’ sright to terminate a will.

Boulton's sexud orientationclaim, based on D.C.'s
Human Rights Act, was aso dismissed for lack of evi-
dence and because it was filed outsde the one-year
limitation period specified in the Human Rights Act.

Casereference. Boulton v. Institute of | nternational
Education, _A.2d__ (D.C. No. 01-CV-951, decided
Oct. 10, 2002).

EMPLOYER'S SURVIVAL GUIDE reference.
1.05.

Glass Ceiling Is Costly
to Silver Spring Employer

orageTek is a Colorado-based company that
Snmufa:tureﬁ, sdls and services storage devices
or computer systems.  Its Federd Systems Divi-
son office, in Slver Spring, Maryland handles Storage-
Tek's federd government contracts. In 1993,

StorageTek hired Adrienne Corti as financial services
manager (FSM) for Slver Spring office.

Corti’s duties as FSM included working with sales
reps to structure transactions and respond to federa bid
requests. She aso negotiated prices and leases. Her
compensation conssted of a base sdary, plus commis-
sons and bonuses.

By dl measures, Corti was an outstanding employee.
Her first year on the job she met her sales quota and her
second year she ranked firs among FSM’s in the mid-
Atlantic region. She was rewarded with atrip to Hawali
and membership in StorageTek’ s “Master’s Club”. Her
third year Corti was StorageTek’s number one FSM for
al the United States and Canada.

The only problem was that Corti needed to work
closely with StorageT ek’ s Didrict SdesManager, Edwin
Hartman, and Hartman was not comfortable with a
femde peer. In Hartman's own words, he was used to
having women work for him, not with him. On various
occasions Hartman withheld account information from
Corti and faled to inform her about important meetings.
And after a company socid function, when a number of
employees went to play golf, Hartman told Corti and
another woman they should go shopping, because golf
was a “guy thing.” Corti’s complaints about Hartman
went unheaded.

In late 1995, StorageTek decided to consolidate
three of its FSM positions into two, meaning that one of
the FSM’swould be out of ajob. Of the three affected
FSM positions, onewas Corti’ s, the other two were held
by maes whose performances were consstently below
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Corti’s.

The company in its wisdom decided to diminate
Conti’ sposition, justifying that decision based on negative
performance evauations of Corti. Hartman was partly
responsible for those evauations.

So Corti sued, cdlaming gender discrimingtion in
violation of Title VIl of the federd Civil Rights Act. Her
evidence at trid demonstrated that she was a top pro-
ducer for StorageTek and that she consistently outper-
formed thetwo male FSM’ swho retained their positions.
Her evidence also demondirated that the asserted basis
for the company’ s decison was a mere pretext, and that
the real reason was gender.

The federd tria court in Batimore awarded Corti
nothing for so-called compensatory damages (pain and
uffering, emotional distress, etc.), but awarded her
$410,974 in backpay and $100,000in punitive damages.

The U.S. Court of Appedls for the Fourth Circuit
affirmed the award in dl respects. While punitive dam-
ages, sad the Court, are usudly not permitted in the
absence of compensatory damages, abackpay awardin
a Title VII discriminaion case is sufficient to support

punitive damages.

Casereference. Corti v. Sorage Technology Corp.,
304 F.3d 336 (4" Cir. 2002).

EMPLOYER'S SURVIVAL GUIDE reference.
12.01.

Non-Discriminatory
Sexual Harassment

form of sex discrimination under Title VII is that
it's difficult to tdl whether the harassment is
“because of sex.” Theproblem arisesbecausetheterm
“sx” is both a synonym for “gender” and it is aso an

The problem with treating sexua harassment as a

ingrument of discrimination. When we say that someone
is sexualy harassing another, do we mean that the haras-
ser’s improper conduct is motivated by the victim's
gender? Or we mean that the harasser isusing sex-laden
language or conduct to harass?

Thefirg typeof conduct —adverse conduct motived
by gender — condtitutesillegd discrimination. The second
type — talking or acting in a sexudly explicit manner —
may or may not beillegd.

A number of cases have wrestled with this issue,
none very successtully. The Supreme Court recognized
the problem in a 1998 case involving male employee
“roustabouts’ on an ail drilling plaform in the Gulf of
Mexico. One particular employee was singled out for
severe harassment by the others, which took the form of
sexudly explicit words and conduct, including even
threats of rape. Obsarving that workplace harassment is
not “automaticaly discriminatory merdy because the
words used have sexud content or connotations,” the
Court nevertheless concluded that the harassment in that
casewasdiscriminatory. Thedecisonissurprisnginone
sense: therewas no discuss on whether fema e employees
were or would have been trested differently from the
actud victim in the case,

This past January, the U.S. Court of Appedsfor the
D.C. Circuit concluded, on smilar facts, that harassment
by fellow security guard employees, though “tinged with
offensive sexua connotations,” was not based on the
victim's sex and was therefore not a Title VI violation.
See “When is Harassment Sexuad? Employer  Alerts!
(Feb. 2002), p. 8.

The Fourth Circuit (which hears gppedls of federd
cas=sin Maryland and Virginia) has now joined the fray
and reached the same conclusion as the D.C. Circuit.

Lisa Ocheltree worked for Scollon Productions in
White Rock, South Carolina.  Scollon’s business is
manufacturing costumes for various characters and
mascots, such as the South Carolina Gamecock mascot.
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Ocheltree, afemde, was employed in the primarily
mae production shop. She testified to numerous inci-
dents of offengve behavior by others during her employ-
ment, such as aff engaging openly in discussions about
sex, making comments about the sexua behavior of other
gaff members, using foul, vulgar and profane language,
and telling sexudly oriented jokes. Other incidents
included employees pretending to have sex with manne-
quins and showing Ocheltree apicture of pierced genita-
lia

Ochdtree attempted to spesk with company officids
about this conduct, but was never given the opportunity.
So she brought suit for sexud harassment discrimination.
After atrid court jury awarded her $7,280 in compensa
tory damages and $400,000 in punitive damages, Scollon
(Ocheltree’ s employer) appesled.

The Fourth Circuit began itsanalysis by pointing out
that Title VIl “does not prohibit dl verba or physica
harassment in the workplace; it is directed only at dis-
criminationbecause of sex.” In other words, “in prohibit-
ing sex discrimination solely on the bas's of whether the
employeeisaman or awoman, Title VIl does not reach
discrimination based on other reasons, such as the em-
ployee' s sexud behavior, prudery, or vulnerability.”

Asto theincidentsthat Ocheltree complained about,
the Court noted that she would have been exposed to the
same atmosphere had she been male.  The evidence
showed that the men’s behavior did not begin or change
as of the date of Ocheltree’s hire, since it had been
ongoing before she cameto work for Scollon. Andwhile
the working environment may have been intimidating,
hodtile and offensive due to sexualy-tinged conduct of
mae employees, that conduct was not gender-related.
The Court therefore reversed the jury’s damage award
and ruled in Scollon’sfavor.

In theory, the Court’ s decision makes eminent good
sense.  After dl, Ochdtree was not singled out for
harassment and the conduct she complained about was
equaly offensve to both men and women. But the
decison offerslittle practica guidance to employers.

Suppose management receives a complaint from a
femde employee that, because of widespread, pervasive
words and conduct of a sexua nature, the workplace
environment is intimideting, hogtile and offensve. Sup-
pose further that management investigates and finds an
obnoxious environment fully judtifying the employeg's
complaint. Would management be on safe ground if it
concluded that since the environment was equdly offen-
sveto males and females, it need take no action?

Determining the motives of those who are behaving
in an offensive manner is not asmple or certain process.
And amistake could expose an employer to hundreds of
thousands in damages. So as a practicad matter, a
prudent employer will atempt to limit sexualy-tinged
conduct regardliess of its motive or its indiscriminate

impact.
Statutory reference. 42 U.S.C. § 2000e.

Case references. Oncale v. Sundowner Offshore
Services, Inc., 523 U.S. 75 (1998); Davis v. Coastal
Int’| Security, Inc., 275 F.3d 1119 (D.C.Cir. 2002);
Ocheltree v. Scollon Productions, Inc., 2002 WL
31261098 (4™ Cir. 2002).

EMPLOYER'S SURVIVAL GUIDE reference.
12.03.

Do Males Suffer Discrimination
When Employer Favors Female?

different contexts. Gerald Schobert and Ronad

Werner, for example, who worked for the lllinois
Department of Trangportation, claimed that Tame Roth,
the sole femde in the shop, got favorable treatment
because she was awoman. According to Schobert and
Werner, Roth behaved suggestively around her supervi-
sors. As aresault, she was spared from the more difficult
and dangerous duty assgnments, which fell to Schobert,
Werner and other males.

The “because of sex” issue can arise in lots of
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The U.S. Court of Appeds for the Seventh Circuit
(which hears federd appedls from lllinais, Indiana and
Wisconain) didn't seeit that way. Asthe Court said —

Title VII does not ... prevent employers from
favoring employees because of persond rela

tionships. Whether the employer grants em-

ployment perks to an employee because sheis
a protegé, an old friend, a close relative or a
love interest, that specid treatment is permiss-

ble aslong asit is not based on an impermiss-

ble classfication.

The Court went on to observe that, from a practica
gandpoint, “there is every reason for an employer to
discourage this kind of intra-office romance ... but thet is
different from saying thet it violates Title VI1.” Had there
been other women in the shop, said the Court, they would
have suffered in exactly the same way as Schobert and
Werner.

While in asensethe employer may have been biased
in Roth's favor “because of sex,” it wasn't motivated by
gender bias.

Statutory reference. 42. U.S.C. § 2000e.

Casereference. Schobert v. Illinois Dept. of Trans-
portation, 304 F.3d 725 (7" Cir. 2002).

EMPLOYER'S SURVIVAL GUIDE reference.
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Disclosure of Trade Secrets
May Not Be “Inevitable”

Maryland, Virginia and the Didrict of Columbia,
permits an employer to go to court for an injunc-
tion againgt aformer employee who has misappropriated
the employer’ s trade secrets, or who threatens to do so.
See “Trade Secrets and the Inevitable Disclosure Doc-

The Uniform Trade Secrets Act, as adopted in

trine” Employer Alerts! (July 2000), p. 2.

If theformer employee has not actualy misapprogpri-
ated trade secrets or threatened to do so, the Uniform
Trade Secrets Act doesn't literaly apply. However, a
number of courts have taken the view that when the
former employee has access to highly confidentid trade
secrets, when theemployee' sold and new companiesare
in direct competition, and when the employee's old and
new jobs are so Smilar that disclosure is inevitable, then
an injunction will be issued.

A recent Cdifornia case discussing the doctrine of
ineviteble disclosure grew out of disputes involving
Schlage and Kwikset — two lock manufacturers who are
in fierce competition with each other. According to the
opinion, they vie intensdly for shelf space at Home Depot
and other mgjor retailers. Home Depot, for example,
alone accounts for 38% of Schlage's sdes.

Home Depot periodicaly conductsa“linereview” of
its suppliers product lines, pricing, marketing conces-
sons, and ability to deliver product. Home Depot uses
this review to determine which products to carry and
which products to drop. As part of this review, Home
Depot asksits suppliers, including Schlage and Kwiks,
to submit proposals for product lines, pricing, marketing
concessions and promotiona discounts.

Douglas Whyte worked as Schlage' s vice president
of sdesin Cdifornia He sgned a confidentidity agree-
ment with Schlage, but not anon-compete agreement. As
Schlage' svicepresident, Whytewasresponsblefor sales
to Home Depot and other retailers, such as Lowe s and
Sears. He participated in Home Depot's line review in
February 2000 and succeeded in getting Home Depot to
remove a particular Kwikset product and expand
Schlage s shelf space.

Whyte's accomplishments impressed Kwikset's
president, who redlized that Whytewas " killing my team.”
Kwikset approached Whyte and succeeded in hiring him
effective June 3, 2000. However, Whytedid not actualy
resign from Schlage until June 14. In the interim period,
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Whyte participated in confidential meetings with Home
Depot as Schlage' s representative.

Upon depating from Schlage, Whyte became
Kwikset's vice presdent for sdles. Hisjob duties there
were subgtantialy the same as his former duties at
Schlage, including handling sales to Home Depot and
other mgjor retailers.

Whyte' s departure from Schlage ignited a firestorm
of litigation between thetwo of them. First, Schlage sued
Whytein Colorado, apparently hoping to find afavorable
forumthere. The Colorado court refused to enjoin Whyte
fromworking for Kwikset. Then Whyte sued Schlagein
Cdiforniaand Schlage countersued Whyte in that state.

Based on mixed evidence, the Court in Cdifornia
concluded that while the Schlage information to which
Whyte had access did condtitute trade secrets, none of
Whyte's actions amounted to an actua or threatened
disclosure of those secrets. Undeterred, Schlage then
argued that Whyte' s disclosure of Schlage trade secrets
to Kwikset was inevitable and that Whyte should
therefore be enjoined from sdling Kwikset locksto Home
Depot. Essentidly, Schlage asserted that unless Whyte
possessed an “uncanny ability to compartmentdize
information,” he would necessarily be making decisons
about Kwikset's marketing drategy by relying on his
knowledge of Schlage' s trade secrets.

Inaddressing Schlage' stheory, the Court undertook
a thorough review of decisons from other states. The
Court concluded that amgority of jurisdictions consider-
ing the question have adopted someform of theinevitable
disclosure doctrine, dthough a*“smdl but growing band
of cases’ rgject the doctrine. The Court decided that
Cdifornia should dign itsalf with those jurisdictions that
regject the doctrine, and it refused to enjoin Whyte from
working for Kwikset.

The Court’s basic objection to the doctrine was that
it amounts to an after-the-fact non-compete agreement
that the employer never bargained for and that the
employee never agreed to. The doctrine therefore

rewrites the employment arrangement in a way not
originaly contemplated by the parties.

None of the three locd jurisdictions has definitivey
recognized or rejected the doctrine of inevitable disclo-
sure. A Virginiatria court has said that Sate does not
recognize the doctrine, but the decison is not binding on
other Virginia courts. A federd trid court in Maryland
has considered the doctrine without ruling whether or not
it appliesin that state. No Didrict of Columbiacourt has
ruled on the issue,

While theinevitable disclosure doctrine may provide
a “lagt resort” argument for companies facing possible
loss of valuable trade secrets, afar better approachisto
obtain aclear, written agreement from al employeeswho
have access to critical company data. The agreement
should provide that employees will maintain the data in
confidence and that after termination of employment they
will not solicit the company’s customers or engage in
compstition with the company. And, of course, the
agreement should be reasonablein its terms and restric-
tions.

Casereferences. Schlage Lock Co. v. Whyte, 125
Cd.Rptr.2d 277 (2002); Padco Advisors, Inc. v.
Omdahl 179 F.Supp.2d 600 (D.Md. 2002); Govern-
ment Technology Services, Inc. v. Intellisys Technol-
ogy Corp., 1999 WL 1499548 (Va.Cir. 160265,
decided Oct. 20, 1999).

EMPLOYER'S SURVIVAL GUIDE reference.
14.01.

Employer Has No ADA Duty to
Create Job for Disabled Employee

amaraWatson held an assembly line position with
Lithonia Lighting, in Crawfordsville, Indiana, for
only 10 months before she suffered a shoulder
injury. The injury redtricted her ability to perform the
repetitive motions typical of assembly line work, so
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Lithonia assgned her to a temporary postion which did
not require afull range of motion.

After dbout ayear inthetemporary position, Watson
was informed by her physician that she would never be
able to perform regular assembly linework. Watson then
asked Lithonia to accommodate her disability by perma-
nently assigning her to the temporary postion. Lithonia
refused. According to Lithonig, dl its assembly line
workers are required to rotate through al postions in
order to reduce repetitive motion injuries at any one
position. Rotation also assuresthat everyoneistrained on
dl jobs and avalable to fill in in emergencies. The
temporary position, said Lithonia, was just that — a
position it made available to workers recovering from
injuries.

Lithonia concluded that it had no available postion
that Watson could perform, soit terminated her. Watson
then sued under the Americans with Disahilities Act,
claming that the company had a duty under the ADA to
permanently assign her to the position she temporarily
held.

The U.S. Court of Appeds for the Seventh Circuit
rejected Watson’sclaim. It ruled that an employer’ sduty
of reasonable accommodation under the ADA does not
require it to create new jobstailored to each employee’'s
abilities. Lithonia's job rotation requirement serves a
legitimate business purpose, and its refusal to dlow an
employee to permanently hold atemporary, limited duty
position was aso reasonable.

Infact, said the Court, Lithonid s practice of assgn-
ing injured workers to limited duty on atemporary basis
is exactly what the ADA encourages. If Lithoniadidn’t
dlow limited duty assgnments a dl, injured workers
would lose thelr jobs. Similarly, if Lithoniafilled dl its
limited duty pogtions on apermanent basiswith disabled
employees, workers who later became temporarily
unable to rotate through the assembly linewould losether
jobsaswell.

Statutory reference. 42 U.S.C. § 12101.

Case reference. Watson v. Lithonia Lighting, 304
F.3d 749 (7™ Cir., 2002).

EMPLOYER'S SURVIVAL GUIDE reference.
11.03.

Refusal to Work for Safety
Reasons Is Protected
Concerted Activity

he Nationd Labor RelationsAct givesal employ-

ees, including non-union employees, the right to

engage in “ concerted activities for the purpose of
... mutual aid or protection.” See“Non-Union Worker's
Right to Witness a Disciplinary Hearing,” Employer
Alerts! (Aug. 2000), p. 2; “Labor Law Protections in
Non-Union Shops,” Employer Alerts! (Feb. 2002), p. 6.
The National Labor Relations Board has recently ruled
that the Act’ s protections encompass employees refusa
to work under conditions they consider unsafe.

The Odyssey Capital Group owned and managed a
150-unit apartment complex in Pennsylvania Robert
Holtz, Phillip Demas and Randy Creason worked as
maintenance employees at the complex. After waiching
aTV program on the dangers of ashestos, the employees
contacted management and asked whether they were
being exposed to ashestos in their work. They were
particularly concerned about one particular gpartment in
whichthey wereworking, whereawater-damaged ceiling
contained materids Smilar to what they had seen in the
TV program. Management assured them there was no
ashestos in the complex.

Stll concerned, the employees obtained a sample of
the maerids they had been working with and had it
tested at an independent lab. The test sample was
podtive for asbestos.  With that result in hand, the
employees asked management to do further testing, but
management said no.

Whenthe employees were ingtructed to return to the
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particular apartment they refused, citing possible asbestos
contamination. Odyssey Capital then fired theemployees
for insubordination and failure to perform their jobs as
directed. That in turn prompted the employees to file
unfar labor practice charges with the Nationa Labor
Relations Board.

The NLRB ruled that the firings were illegal. The
employees actions, said the NLRB, were “protected
concerted activity” directed at bettering their working
conditions. Only if concerted activity is* unlawful, violent,
in breach of contract, or otherwise indefensible” may an
employer take adverse action. Here, however, therewas
no clam by Odyssey Capitd that the employees refusal
to work in the gpartment fell in any of those categories.
Thefact that employershavethe statutory right to fire*for
cause’ does not mean that an employer can adopt awork
rule that effectively prohibitsprotected concerted activity.

It doesn’'t even matter, said the NLRB, whether an
employee’ s concerted activity is objectively reasonable.
Inthis case, for example, the employees fears of asbes-
tos exposure may or may not have been reasonable, but

so long as they acted in concert with a view to bettering
their working conditions, their actions were protected.

In reaching its concluson, the NLRB relied on a
1962 Supreme Court decison involving a factory in
Bdtimore. Inthat case, seven employees had waked of f
the job on a bitter cold January day because their work
area was unhested. The area was often uncomfortably
cold anyway (ametter of repeated complaint) and, on the
day in question, the furnace that usudly supplied some
heat had broken down. The Supreme Court held that the
job action was protected under federa |abor law and that
the employer had no right to fire the workers.

Statutory reference. 29 U.S.C. § 151.

Case references. Odyssey Capital Group, L.P.,
NLRB CaseNo. 6-CA-30010 (Aug. 1, 2002); NLRBv.
Washington Aluminum Co., 370 U.S. 9 (1962).

EMPLOYER'S SURVIVAL GUIDE reference.
19.08.
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Edition, ISBN 0-9703059-0-7. Employer Alerts! isalso available by e-mail subscription for $36.00 per year. For further information,
contact the publisher, EMPLOYERS INFONET, LLC at 7700 Old Georgetown Road, Bethesda, MD 20814, telephone (301) 656-5700 or
http: //mww.Employer slnfoNet.com Copyright © 2002 CharlesH. Fleischer. All rightsreserved. Thispublication may not bereproduced
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The “Motor Private Carrier”
Overtime Exemption — Big Enough
to Drive a Truck Through?

—by CharlesH. Fleischer, Esg.

tered by the U.S. Department of Labor (DOL),

requires employers to pay time-and-a-half for
work by non-exempt employeesthat exceeds40 hoursin
any workweek. Themost common exemptionsfrom the
overtime requirement arefor salaried executives, adminis-
trators and professonas, and for outside salespersons.
But the FLSA has a whole list of other exemptions,
ranging from agriculture to wreeth making.

The Fair Labor Standards Act (FLSA), adminis-

One exemption that hasreceived little attentionisfor
“motor private carriers” If a company’s business in-
cludes making deliveries or carrying goods by motor
vehide some of itsemployeesmay fdl withinthisexemp-
tion, even though the company’s primary busness is
completely unrelated to transportation.

Satutory Background

When Congress passed the FLSA in 1938, the
Motor Carrier Act (MCA) was dready on the books.

The MCA providedfor regulation of “motor carriers” and
“private motor carriers’ by the former Interstate Com-
merce Commission (now the Department of Transporta-
tion, or DOT). The term “motor carrier” isdefined asa
person providing motor vehicletrangportation of goodsor
passengersfor compensation ininterstate commerce. It
covers common carriers, such as bus companies, inter-
date van lines, and parcel delivery companieswho serve
the public generdly, and contract carriers, such astruck-
ing companies who haul under contract with specific

shippers.

A “motor private carrier” is defined in the MCA as
aperson, other than a motor carrier, trangporting prop-
erty by motor vehicle in interstate commerce when the
person is the owner, lessee or bailee of the property
being transported and the property is being transported
for sale, lease, rent or bailment, or to further a commer-
cid enterprise.

The DOT has broad economic and licensing author-
ity over motor carriers. With respect to motor private
carriers, however, DOT’ s regulatory authority is limited
to prescribing the qudifications and maximum hours of
service of motor private carrier employees* when needed
to promote safety of operation.”

In enacting the FLSA, Congress could have sub-
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jected employees of motor carriers and motor private
carriers to hours-of-service regulatory authority of both
the DOT and the DOL. But it decided not to do that.
Instead, Congressincluded inthe FLSA an exemption for
“any employee with respect to whom the Secretary of
Transportation has power to establish qudifications and
maximum hours of service” —in other words, employees
of motor carriersand motor private carriers. Theexemp-
tion gpplies to employees over which DOT “has power”
to regulate, even if DOT has not actualy exercised that
power by issuing regulations.

Who Is Engaged in Interstate Commerce?

For the exemption to gpply, the employer must be
engaged ininterstate commerce. Thismakessense, since
the employer would not be subject to federal DOT or
DOL regulaion in the firgt place if he were not engaged
in interstate commerce.

What does “interdate commerce’” mean in this
context?

Anyone who is trangporting property across state
lines for commercia purposes is engaged in intersate
commerce. Inthe Washington, D.C. region, wherethree
jurisdictions are in close proximity and where traveling
from onejuridiction to the other is often a daily occur-
rence, it should be easy to meet this test.

Even when the trangportation takes place entirely
within one sate, a company is gill engaged in interdtate
commerce if the goods being transported originated out
of date, if the origina shipper intended to ship them
interstate, and if thelocal, in-state transportation is part of
a “continuity of movement” of the goods from origind
shipper to ultimate customer.

Recent cases illustrate how these tests work. In
each of these cases, the employeesinvolved were exempt
from FLSA overtime requirements.

I InKilitzke v. Steiner Corp., the employee was a

route salesman for acompany that provided laundry
and uniform rentd and sdes services in Eugene,
Oregon. Even though the employee's route was
entirdy within the gtate of Oregon, over hdf his
deliveries were of items purchased from out of state
vendors. The Court held that the employer was
engaged in interstate commerce.

A beer distributor in Poughkeepsie, New Y ork was
adso engaged in interstate commerce, where the
digributor had obtained a federd ATF license to
receive, gl and ddiver mat beveragesin interdate
commerce and where its main supplier was
Anheuser-Busch, headquartered in . Louis, Mis
souri. It didn't matter that al the distributor’s cus-
tomers were located within New York State.
Bilyou v. Dutchess Beer Distributors, Inc.

In another New York case, a loca digtributor of
Thomas English Muffins was held to be engaged in
interstate commerce because he obtained hismuffins
fromabakery in New Jersey. McGuigganv. CPC
Int'l, Inc.

Carpenter v. Pennington Seed, Inc. involved a
wholesde distributor of garden supplies, feed and
gran. From its digribution facility in Ponchatoula,
Louidana, the wholesder ddivered products to
customersin Texas, LouiSana, Missssppi, Alabama
and Florida, using his own employees and trucks.
This, too, was interstate commerce.

CableData provided computer hardware and soft-
ware, ingalation, maintenanceand repair servicesto
customers engaged in the cable televison business.
Its Pennsylvania regiond office served customers
throughout the mid-Atlantic states. CableData' s
fidd engineers, working out of Pennsylvania, regu-
larly traveled to customer sSites using their persona
vehidesif the cusomers were no more than a four-
to sx-hour drive; otherwise, they flew and rented
cars on ther arivd. Since the engineers were
transporting tools, component parts and equipment
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when vigiting customers, they, too, were engaged in
interstate commerce. Friedrich v.U.S. Computer
Services.

Which Employees Are Exempt?

DOT’ spower toregulate

A “driver’s helper” may be an armed guard on an
armored truck; a conductor on a bus, a person who acts
asaflagman or spotter when avehicleiscrossng railroad
tracks or entering, exiting or turning around on ahighway;;
a person who assists in getting help or placing warning
flaresin case of breakdown; and a person who helps put

on or remove tire chains.

motor private carrier employ-
ees istied to highway sfety.
So only those employees
whose dutiesdirectly relateto
safety of operation of motor
vehides are within DOT'’s
jurisdictional power. How-
ever, the employee's duties
need only include safety-re-
lated functions; theemployees

Employer’s Survival Guide

What every Maryland, Virginia and
District of Columbia employer needs
to know about hiring, evaluations, firing,
wage and hour rules, leave policies,
discrimination, employee benefits, tax

withholding and much more.

“Loaders’ areemploy-
ees who have responghility
for properly loading motor
vehicles so that they can be
operated safdy on high-
ways. This includes plan-
ning and building a
balanced load and placing,
digributing and securing

need not be engaged exclu-
svey in such functions.

DOT hasidentified“ driv-
ers,” “drivers helpers” “load-
es’ and “mechanics’ as af-
fecting safety of operation.

freight, where failure to do
50 could affect the safe op-
eration of the vehide. A
checker, foreman or other
supervisor who plans or
immediatdy directs such
activities may aso be con-

DOT hasdisclaimed power to
establish qudifications or
maximum hours of servicefor
other employees of motor

Available at www.EmployersinfoNet.com. Order by
major credit card for only $49.00 and download your
copy immediately. Or order by check ($49.00 plus
shipping, handling and sales tax if applicable) and
your copy will be mailed to you on CD-ROM.

Sdered a loader. How-
ever, if the freight involved
is light-weight, so that
safety would probably not

private carriers, such as ste-

be affected no matter how

nographers, clerks, foremen,
warehousemen,  superinten-
dents, salesmen, and employees acting in an executive
capacity. To the extent DOT disclaims power to regu-
late, those employees are not within the exemption and
they are subject to FLSA overtime requirements.

The term “drivers’ includes persons who drive a
least part of their time in interstate commerce, even
though their primary duties may be unrelated to transpor-
tation. The fidld engineers who worked for CableData
provide agood example. “Drivers’ asoincludesindivid-
uaswho ride aong as assstants or relief drivers, even if
they aso perform other work, such as unloading.

the freight is loaded, the
employeesinvolved will not
be considered “loaders.” Similarly, employeeswho load
bulk freight like coa by smply pouring it into a dump
truck may not quaify as*“loaders.”

A “mechanic” is someone who keegps a motor
vehidein good and safe working condition. Employees
who inspect, repair, adjust or maintain steering gpparatus,
lights, brakes, horns, wipers, whedsand axles, bushings,
tranamissons, differentids, sarters, ignitions, carburetors,
fifth wheds, sorings, frames, and gasoline tanks qudify.
So do employees who check tire pressure and change
tires, who hook up tractors and trailers (including light
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and brake connections) and who inspect such hookups.
But persons who work as dispatchers or who do nothing
but oil, gasor wash motor vehicles, fill radiators, or check
batteries do not.

What About DOT Regulations?

DOT has power to prescribe the qudifications and
maximum hours of service of dl drivers, drivers helpers,
loaders and mechanics employed by motor private
carriers. (It does not prescribe pay or overtime rates for
motor private carrier employees.) It has not exercised
that full authority, however. Currently, the DOT regulates
hours of service of most drivers employed by motor
private carriers (with certain exceptions); it exercises no
regulatory authority at al over drivers helpers, loadersor
mechanics.

In generd, drivers are prohibited from driving more
than 10 hours following 8 consecutive hours off. In
addition, drivers are prohibited from driving for any
period after —

I having been on duty 15 hoursfollowing 8 consecu-
tive hours off; or

having been on duty 60 hours in any 7 consecutive
days, if the carrier does not operate commercia
motor vehicles every day of the week; or

having been on duty 70 hours in any period of 8
consecutive days if the carrier does operate com-
mercia motor vehicles every day of the week.

The absence of DOT regulations does not affect an
employee' s status as exempt for FLSA purposes, since
it isthe power to regulate, not the exercise of that power,
that triggers the exemption.

Sate Wage and Hour Laws

The FLSA explicitly permits gates to mandate
greater overtime benefitsthan arerequired by federd law.

Numerous cases have applied that provision to alow
enforcement of gate overtime requirements even though
the employees work for motor carriers and are exempt
from federd requirements.

Maryland and Virginiaemployers whose employees
are covered by the motor carrier exemption need not
worry about state overtime requirements. Maryland's
wage an hour law exempts employees “for whom the
United States Secretary of Transportation may set
qudifications and maximum hoursof sarvice’ and Virginia
does not have any separate overtime pay requirement.

IntheDidtrict, however, employeeswho are covered
by the motor carrier exemption are il entitled to time-
and-one-hdf for overtime Didrict law does require
overtime pay, and it contains no exemption for motor
carrier employess.

Conclusion

If your business involves the ddivery by motor
vehide across state lines of goods you produce or
acquire localy from others, or if it involves the locd
delivery by motor vehicle of goods acquired from out of
state vendors, you may be engaged in interstate com-
merce. Even if it just involves transporting tools or
equipment across date lines, you may 4ill qudify. It
doesn't matter that your primary businessis unrelated to
transportation. And if you are engaged in interstate
commerce, your drivers and other employees who have
direct responsibility for the safe operation of your vehicles
may be exempt from time-and-a-haf overtime require-
ments.

Determinations whether a particular company is
engaged in interstate commerce and whether particular
employees fal within the definition of “driver,” “driver's
helper,” etc., are fact specific. While the examples and
definitions given above provide guidance, a prudent
employer will 4ill want professond advice before
concluding that FLSA overtime regulations don't apply.
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Mistakeshere can becogtly. Failureto pay overtime
can result not only in adminigtretive action by federd or
state regulators, but aso in suits by the employees
involved. If alarge group of employees has been errone-
oudy treated as exempt for a number of years, the price
tag could amount to thousands of dollars. For Maryland
employers the price tag can be even greater, since the
courts there have authority to award treble damages for
wage violations.

Even though an employee may be exempt from
overtime pay requirements, the employee may ill be
covered by theminimum wage, child labor, and equd pay
provisons of the FLSA.

Statutory references. 29 U.S.C. § 201 (FLSA); 49
U.S.C. § 13101 (MCA); Md. Code, L&E § 3-415;
Va.Code § 40.1-28.8; D.C.Code § 32-1104.

Regulatory references. 29 C.F.R. § 782.0 (DOL
regulations); 49 C.F.R. 8§ 395.1 (DOT regulations).

Case law references. Levinson v. Spector Motor
Service, 330 U.S. 649 (1947); Bilyou v. Dutchess Beer
Didtributors, Inc., 300 F.3d 217 (2d Cir. 2002); Klitzke
v. Seiner Corp., 110 F.3d 1465 (9th Cir. 1997); Fried-
richv. U.S. Computer Services, 974 F.2d 409 (3d Cir.
1992); McGuiggan v. CPC Int’l, Inc., 84 F.Supp.2d
470 (S.D.N.Y. 2000); Carpenter v. Pennington Seed,
Inc., 2002 WL 465176 (E.D.La. 2002); Overnite
Transportation Co. v. Tianti, 926 F.2d 220 (2d Cir.
1991); Keeley v. Loomis Fargo & Co., 11 F.Supp.2d
517 (D.N.J. 1998); Central Delivery Servicev. Burch,
355 F.Supp. 954 (D.Md. 1973), aff'd, 486 F.2d 1399
(4th Cir. 1973); Williamsv. W.M.A. Transit Co., 472
F.2d 1258 (D.C.Cir. 1972).

EMPLOYER'S SURVIVAL GUIDE reference.
4.02.

Trade Adjustment Assistance
Recipients Entitled to
Second Chance Under COBRA

—by CharlesH. Fleischer, Esg.

hen workers in a paticular industry are
adversdy affected by anincreaseinimportsof
foregn goods, the Trade Act of 1974 has
long alowed them, their unions, or their employer, to
petition the Secretary of Labor for a determination that
the workers are igible for trade adjustment assistance
(TAA) — badcdly, a continuation of unemployment
insurance benefits once regular Ul benefits have run out.

Under COBRA, when a “qudifying event” occurs,
such as loss of a job or reduction in hours making the
employee indigible for employer-sponsored hedth
insurance, the employee may elect COBRA continuation
coverage. In genead, the employer must notify the
employee of COBRA availahility within 14 days and the
employee then has 60 daysto elect COBRA coverage.

The Trade Act of 2002 now entitles TAA-digible
workers a second chance to elect COBRA. Workers
who for whatever reason did not elect COBRA coverage
following the origind qudifying event now have an
additional 60 daysfollowing their becoming TAA-digible
to elect COBRA coverage. Thissecond chance éection
must be made within x months after the origind, TAA-
related loss of hedlth insurance.

The new law does not specify what, if any, duty the
employer has to notify workers of their second chance
election. Presumably thiswill be darified in Department
of Labor regulations.

The new law does say that after a second chance
election, coverage commences at the beginning of the
new 60-day election period. In other words, coverage
does not reach dl the way back to the origina quaifying
event. It is not clear whether COBRA continuation
coverage —which typicaly lasts up to 18 monthsfollow-
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ing ajob loss—runs from the origind qualifying event, or
from the effective date of the second chance dection.

HIPAA — the Hedth Insurance Portability and
Accountability Act —isaso affected. The new law says
that if second chance COBRA coverage is eected, the
period between the origina, TAA-related |oss of cover-
age and the commencement of second chance COBRA
coverage does not constitute a break in coverage for
preexigting condition computation purposes.

The new law appliesto workerswho become TAA-
eligible on or after November 4, 2002.

Statutory reference. 19 U.S.C. § 2101 (Trade Act of
1974); Pub.Law 107-210, approved Aug. 6, 2002
(Trade Act of 2002); 29 U.S.C. § 1165 (COBRA).

EMPLOYER'S SURVIVAL GUIDE reference.
9.04

Employment Contract Dispute
Successful But Costly

-- by CharlesH. Fleischer, Esqg.

henAtlantic Fabritech, locatedin Rockingham

County, Virginia, hired Chuck Hiers as its

sales manager, the parties typed up a one-
page employment agreement that had the following
provisons—

1 Effective dates: August 14, 1998 — August 1, 2003;
1 $25,000 annuad sdary plus cogt-of-living increases;

1 2% commisson on sdes “quoted, processed,
generated and sold by Chuck”; and

1 “Thirty (30) days notice will be given by both the
employee and the employer in the case of leave or
dismisal.”

Not long after theemployment began, disputesarose
as to Hiers commissons. Hiers clamed that he was
entitled to commissonson dl sleswithin hisdepartment;
Atlantic said commissons were due only on Hiers
persond saes.

As a result of the commission dispute and other
performance issues, Atlantic fired Hiers in May 1999.
Hiers then sued Atlantic, saying he had a five-year
employment contract that could only be terminated for
just cause, and since Atlantic has no cause for termina-
tion, Hiers termination wasin breach of the contract.

Normally, when a contract dispute goesto court, the
judge, not the jury, is respongble for interpreting the
contract and deciding what it means. In interpreting the
contract, the judge isnormdly limited to congdering only
the language contained within the “four corners’ of the
contract itsdf. However, when a contract is ambiguous
(such as when it contains interndly inconsistent provi-
gons), the jury gets to decide what the contract means
and the jury may condder evidence outsde the four
cornersof the contract, including testimony asto whet the
parties intended the contract to mean. In the case of a
contract dispute between anemployer and an employee,
it's usudly to the employer's advantage to have the
contract ruled clear and unambiguous,; that way the
employee doesn't getsto tell the jury what he thought the
contract meant and play on the jury’s sympathies.

In Hiers dispute with Atlantic, the trid judge ruled
that the contract wasambiguous. Thetria court therefore
permitted Hiers to testify about the commission arrange-
ments he thought he had made and to claim that the
contract wasfor afixed, five-year term. Thejury agreed
with Hiers and awarded him $260,000 in damages.

On gpped,, the Virginia Supreme Court reversed the
trid court and said there was no ambiguity. Although the
contract did provide for afive-year term, it dso said that
ether party could terminate the contract on 30 days
notice. This second provision “trumped” the five-year
provison, said the Court.
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As to the commission issue, Hiers should not have
been permitted to tegtify as to what he thought the
arrangement was, Since the contract clearly specified that
commissions would be based just on his persond sdes.

The employer here ultimately won, but it did so only
after three years of litigation and after suffering dl the
costs, disruption and aggravation that go with litigation.
The employer would have been much better off by
devoting alittle time and money beforehand to a contract
that clearly preserved an employment a will rdationship
and thet left noroomfor Hiers claims. While no contract
is completely bulletproof, this one would have benefitted
from a bit more shidding.

Casereference. CaveHill Corp.v.Hiers, 570 S.E.2d
790 (Va. 2002).

EMPLOYER'S SURVIVAL GUIDE reference.
1.04.

Maryland Employers Cannot
Condition Incentive Pay
on Continuing Employment

— by Lilliam L. Machado, Esqg.

highest court) has issued an important decision

regarding an employer’s obligation to pay incen-
tive compensation after an employee has quit or been
terminated.

The Maryland Court of Appeds (Maryland's

Many incentive compensation plansrequireemploy-
ees to be employed on the date the commission or bonus
ispaid. TheCourt hasnow ruled that whenincentivefees
are part of an employee's promised compensation for
work performed, but payment is not yet due &t the time
the employment ends, the feesmust be paid inthe norma
course to the departed employee despite an expressterm
in the employment contract or an employer policy to the
contrary.

The Maryland Court of Specid Appeds (Mary-
land's intermediate appellate court) ruled the same way
last December. See “More on Wages and Treble
Damagesin Maryland,” Employer Alerts! (Jan. 2002),
p. 5.

The case involved Timothy McCabe who worked
for Medex under an employment contract that provided:

Payment from al Company incentive compen-
sationplansis conditioned upon meeting targets
and the participant being an employee a the
end of the incentive plan (generaly the fiscd
year) and being employed at the time of actud
payment.

Thefiscd year involved in the case ended on January
31, 2000, but payments under the incentive plan did not
occur until March 31, 2000. McCabe, who had resigned
in early February, made a clam for his incentive fees
through January 31. Medex, relying on its tated policy,
refused to pay. Medex argued that itsincentivefeeswere
not smply commissions, but more akin to a bonus for
continued employmen.

The Court rejected Medex’ sargument. Looking to
Maryland’ s wage and hour law (which defines“wage’ to
indude bonuses, commissions, fringe benefits, and “any
other remuneration promised for service’), the Court
ruled that McCabe' s incentive fees were directly tied to
his sales and they therefore were wages.

Another provison of Maryland law requires an
employer to pay wages to a terminated employee on or
before the date the employee would have been paid but
for the termination. Since McCabe had performed dll
work necessary to earn the fees and Medex had even
registered the sales on which the fees were based, the
fees had to be paid. The additiona requirement that
McCabe be employed on the date of payment was
contrary to Maryland’'s wage and hour law and was
therefore unenforceable.

Page 7
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The Court dedlt with yet another provison of
Maryland law that dlows an employee or former em-
ployeeto sue hisemployer not only for unpaid wages, but
asofor trebledamagesand for the employee sattorneys
fees. Medex argued that its failure to pay McCabe was
based on a “bona fide dispute’ over what was due and
therefore, under the law, it should not have to pay treble
damages. The Court said the question whether a bona
fide dispute exists should have been submitted to a jury
and it sent the case back to thetrid court in Batimore for
that purpose.

All employers subject to Mayland law who
pay incentive compensdion will wat to teke a
cdose look a ther plans in light of this new case
While it may dill be possble under limited
drcumdances, to condition cetan payments to
continued employment, exising plans are probebly
inadequete and will likdy fdl vicim to the Court's
new ruling.

Statutory reference. Md. Code, L& E 8§ 3-501.

Casereference. Medex v. McCabe, 2002 WL
(Md. No. 2, decided Nov. 14, 2002).

EMPLOYER'S SURVIVAL GUIDE reference.
4.03.

Employer’s Phone Monitoring
May Violate Federal Wiretap Act

-- by CharlesH. Fleischer, Esqg.

e have dl heard the recorded announcement,
W“This cdl may be monitored for quality assur-
ance purposes.” If we don't want our call
“monitored” (that is, listened to by some anonymousthird
person, or recorded for later review), we hang up.

Presumably, if we proceed with the cdl, we consent to
the monitoring.

When an employee is hired by a company that
practices cdl monitoring, the employee is typicdly
informed of the policy. By taking the job, the employee
is considered as consenting to the practice as well.

Do these procedures protect the employer from
dams under the federa Electronic Communications
Privacy Act? Not necessarily, as shown by a recent
decison from the U.S. Didrict Court for the Didrict of
Maryland.

Sdima Rassoull worked for Maximux, Inc., asssting
socid security beneficiariesin ther effortsto re-enter the
workforce. Her dutiesincluded answeringincoming cals
from beneficiaries and making with outgoing cals when
necessary. Sheknew that her phone conversationswere
monitored “for quality assurance purposes’ and under-
stood the policy, but she believed the monitoring applied
only to business calls, not persond cdls.

On April 17 and 18, 2001, Rassoull was ill and
stayed home from work. Her friend and co-worker at
Maximus, Karen Reddon, called Rassoull a home, using
Maximus office phone. Reddon worked in a different
department from Rassoull and she apparently was not
familiar with or subject to Maximus' s monitoring policy.

According to Rassoull’ s lawsuit, during the phone
conversations Reddon and Rassoul| criticized aMaximus
dress palicy, they discussed adisagreement that Rassoull
had had with her supervisor, and they talked about a
funerd Rassoull was planning to attend later inthe week.
Although the conversations related in part to work, they
clearly were not in furtherance of either Reddon’s or
Rassoull’s jobs and were considered by the Court as
persona. On both occasions, supervisory personnel
listened to the entire conversation and even invited others
to listen on a speakerphone for approximately three
minutes.

When Rassoull returned to work she learned about
the alleged monitoring and became very upsat. Accord-
ing to Rassoull, the incident aggravated her pre-existing
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bipolar disorder and caused her acute stress. Efforts to
be transferred failed and she ultimately quit. She then
brought suit under the El ectronic CommunicationsPrivecy
Act.

The ECPA makesit illegd for any person intention-
adly to intercept any wire, ord or eectronic communica
tion. Itisdsoillegd tointentionaly discloseany commu-
nication obtained in violation of the ECPA.

Maximus argued that itsactionsfell within an excep-
tion to the ECPA, which permits interception where a
least one party to the conversation consents.  According
to Maximus, Rassoull knew about and implicitly con-
sented to monitoring of phone cals, making the intercep-
tion in this case perfectly legd. (Although the ECPA isa
so-cdled “one-paty consent statute,” some dtates,
induding Maryland, have wiretap statutes which require
the consent of dl parties to the conversation. See “Em-
ployer ‘Tripps on Maryland Wiretap Act,” Employer
Alerts! (June 2002), p. 5.)

The Court disagreed with Maximus. Under the
Court’s andyds, the only monitoring Rassoull may have

consented to related to business cals made or received
while at work. She had no reason to know about, or
consent to, monitoring of persond calls while shewas at
home.

Another exception to the ECPA, involving use of
monitoring equipment in the ordinary course of Maxi-
mus sbusiness, was aso ingpplicable. Assuming that the
monitoring of business cdls “for quality assurance pur-
poses’ canfdl withintheso-called “businessuse’ except-
ion, the phone cdls here at issue clearly were persond.
While an employer cannot perhaps know in advance
whether a particular cdl is busness or persond, an
employer can certainly make that determination after
briefly intercepting the cal. Three minutes of monitoring,
said the Court, was too long.

Statutory reference. 18 U.S.C. § 2510.

Case reference. Rassoull v. Maximus, Inc., 209
FRAT 372 (D.Md. 2002).

EMPLOYER'S SURVIVAL GUIDE reference.
13.05.
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Workers’ Comp and the
Second Injury Fund

ppose an employee has a serious, pre-existing
&:ﬂiti on, but is nevertheless able to work. Some
ployersmay berductant to hire him, fearing that

a subsequent injury on top of the earlier condition, even
if minor, could disable him and expose the employer to

ligbility for permanent workers comp disability benefits.

To overcome an employer’s reluctance in this
gtuation, many jurisdictions have created a specid fund
that reimburses the employer for a portion of the comp
benefits due a re-injured employee. Each of the three
locd jurisdictions has such a second injury fund, dthough
computation of the reimbursement amount differs from
juridiction to jurisdiction.

In Maryland, when anemployeewith apre-existing
permanent impairment suffers a subsequent injury or
illness reauiting in permanent disability grester than 50%,
the employee is entitled to comp benefits based on the
combined effect of the pre-exising condition and the
subsequent injury or illness. However, the employer is
only liablefor benefits that would have been due from the
second injury or illness done. The specid fund (which
Maryland calls its “ Subsequent Injury Fund”) picks up

when the employer’ s obligation ends.

WhenaVirginia employer pays compensation for
a disability resulting from the combined effect of two
imparments, the employer may dam reimbursement
from the Second Injury Fund for a pro rata share of
benefits. Employers must notify the Fund of ther
reimbursement claim prior to actualy paying benefits.

In the Didtrict, the employer is lidble to pay
compensation as if the second injury aone caused the
disahility, but the employer’s obligation ends after 104
weeks. Thespecid fund assumesliability for payment of
benefits for subsequent weeks.

A recent Didrict of Columbia case dedt with the
issue whether the employer has to know about the pre-
exiging condition at hiring time to take advantage of the
second injury fund. Arguably, an employer who does
not know about an applicant’s pre-existing condition
does not need the incentive of a second injury fund to
overcome his naturd reluctance to hirethe gpplicant. In
other words, goes the argument, only employers who
know about the pre-existing condition at hiring time
should be able to claim benefits from the fund later on
when the subsequent injury occurs.

The case before the D.C. Court of Appeds
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involved Adolph Notel, aloca laborer who had suffered
severa ankle injuries while working congruction for a
prior employer. In 1990, while working & a new
company, he injured his ankle again and was awarded
permanent partid disability under the Didtrict’ sworkers

comp datute. Medicaly, 60% of the award was
attributed to the most recent injury and the remaining
40% was attributed to prior injuries and to degenerative
athritis.

Notel’s current employer paid amost $35,000 in
permanent partia disability benefits and another $1,890
for medica expenses. The employer then made clam
under the Didrict's second injury fund for partia
rembursement.  The Depatment of Employment
Services (DOES) denied reimbursement because there
was no evidence that the employer had actua knowledge
of Notd’ s prior injuries before hiring him. The employer
appedled DOES s denid to the D.C. Court of Appesdls.

The Court firgt reviewed the purpose of thefund—to
“prevent and reduce employment discrimination based on
the risk of disability-reated liability.” According to the
Court, workers comp statutes inadvertently create a
perverse disncentive which second injury funds are
designed to diminate.

The Court then upheld the DOES decision and
agreed that the employer should not get reimbursement
from the second injury fund, but the Court regected
DOES's “actud knowledge’ requirement. The Court
sad the proper test iswhether apre-existing condition is
“manifest” — tha is, whether the condition “puts the
employer on notice of greatly increased liability and thus
crestes arisk of discrimination.” Of course, a condition
is manifest when an employer does in fact have actud
notice of the condition. But a condition will aso be
considered manifest “when a reasonable person in the
employer's shoes would have known about that
condition.”

Other cases goplying the “manifest” reguirement
have said, for example, that the requirement is satisfied

when the pre-existing condition is disclosed in medica
records that are available to the employer prior to the
subsequent injury.  Here, however, there was no
evidence that the employer either knew about Notd’s
prior ankleinjuriesor that medica recordsdisclosing the
injuries were available to the employer. Therefore,
Notel’s pre-exigting condition was not “manifest” and
the employer could not recover from the second injury
fund.

Had Notd’s employer required a medical exam a
hiring time, it probably would have learned about the
prior injuries and later been able to show that Notdl’s
conditionwas manifest. Medical examsmust, of course,
be conducted in compliance with ADA requirements.

Statutory references. Md. Code, L& E §9-801; Va
Code § 65.2-1100; D.C. Code § 32-1508.

Casereference. MergentimePerini v. D.C. Dept. of
Employment Services, 2002 WL 31662789 (D.C.
2002).

EMPLOYER'S SURVIVAL GUIDE reference.
7.04.

Alternative Overtime
Arrangements

he Fair Labor Standards Act (FLSA) generaly

requires employers to pay non-exempt

employees compensation for time worked in
excess of 40 hours per workweek at the rate of one and
one-haf timesthe employee sregular hourly ratefor that
workweek. An employee who earns $10 per hour and
works 50 hours in a particular workweek is entitled to
$550 ($400 + $15 x 10). Private sector employers
generdly cannot use “comp time’ (time off) to satisfy
their overtime obligations.

Employersdo not haveto pay overtimeto “exempt”
employees. See, for example, “The ‘Motor Private
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Carrier’ Overtime Exemption — Big Enough to Drive a
Truck Through?” Employer Alerts!, Dec. 2002, p. 1.
But even for non-exempt employees, there are anumber
of methodsfor dedling with overtime that may smplify the
employer’s bookkeeping or even reduce the employer’s
costs.

Comp Timein Same

workweek #2 does not satisfy the employer’ sobligation
for overtime in workweek #2 — a so-called “time off
plan.” Suppose an employer payson abi-weekly basis.
If a non-exempt sdlaried employee works overtime in
workweek #1, the employer can give the employeetime
off inworkweek #2 at the rate of one and one-haf hours
for each hour of overtime worked inworkweek #1. By

paying the employee his

Wor kweek

A “workweek” is any
seven consecutive 24-hour
periods (168 hours) as
determined by the
employer. A typica
workweek begins on
Sunday at 12:01 am. and
endsthefollowing Saturday

Employer’s Survival Guide

What every Maryland, Virginia and
District of Columbia employer needs
to know about hiring, evaluations, firing,
wage and hour rules, leave policies,
discrimination, employee benefits, tax

withholding and much more.

regular Aary for both work-
weeks, the employer fully
satisfies his overtime
obligation.

For example, suppose
the employee normdly works
40 hours per workweek and
is paid a bi-weekly sdary of
$800 ($400 per week). |If

at midnight. If an employee
works more than 40 hours
in that workweek, the
employer’s overtime
obligation is triggered. It
does not matter whether the
employer pays on a
weekly, bi-weekly, or some

the employee works 50 hours
in workweek #1, the
employee can take (or be
ordered to take) 15 hours off
in workweek #2, since 1.5
times the 10 hours of
overtime worked in
workweek #1 equals 15. In

other basis.

Available at www.EmployersinfoNet.com. Order by
major credit card for only $49.00 and download your
copy immediately. Or order by check ($49.00 plus
shipping, handling and sales tax if applicable) and

this example, the employee
has worked a tota of 65
hours over both workweeks

While an employer
generdly cannot offer comp
time in workweek #2 for

your copy will be mailed to you on CD-ROM.

and will bepaid hisregular bi-
weekly saary of $800. In

ovetime hours worked in

workweek #1, the employer can offer comp time in the
same workweek. So if an employee works 10 hourson
Monday, the employer could have the employee work
only 6 hourson Tuesday. Assuming the rest of the week
the employee works his customary 8-hour day, tota
hours worked in the workweek are 40 and no overtime
obligation isincurred.

Time Off Plan

There is one exception to the rule that comp timein

effect, the employer stisfies
his overtime obligation by paying comp time a a
premium rate ingtead of paying a cash premium.

A time off plan only works if the employer’s pay
period is longer than one workweek and if overtime
occurs in the first workweek. In the above example, if
the overtime occurred in workweek #2, the employer
would have to pay the overtime premium in cash.
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Bedlo Plan

“Bdo” plans (from a Supreme Court case of that
name), are available only for employees whose duties
necessitate irregular hours because of the nature of the
work. Examples might include on-cal service workers
and emergency repair crews. Under a Belo plan, the
employer entersinto a contract with the employeewhich
guarantees the employee a fixed sdary regardiess of the
number of hours worked. The contract specifies a
regular hourly rate for the normal 40 hours and one and
one-haf times that regular hourly rate for guaranteed
overtime (so long astotd time covered by the planisno
more than 60 hours per workweek).

For example, suppose a power company
employee' s job is to restore dectrica service following

outages caused by storms, traffic accidents, congtruction
mishaps, etic. The amount of work needed is
unpredictable, typicaly varying anywherefrom 30 hours
per workweek up to 50. So the employer entersinto a
contract guaranteeing the employee afixed weekly sdary
of $550, representing 40 hours a $10 per hour and 10
hours a a $15 overtime rate.  In other words, the
contract guarantees the employee 10 hours of overtime
each week. Then, regardless of the number of hours
worked (up to the agreed totd of 50 hours in this
example), the employer has no additional overtime
obligation. Of course, if theemployeeworkslessthan 50
hours, he till gets paid his $550.

Inthe above example, any time worked in excess of
50 hourswould haveto be compensated at $15 per hour.
While the parties could have agreed to guaranty more
than 10 hours of overtime, their agreement could not go
beyond 20 hours of overtime under a Belo plan.

Half-Time (Fluctuating Wor kweek) Plan

Bdo plans, discussed above, are only avalable
where the inherent nature of the work necesstates
irregular hours and where the number of hours per
workweek vary both above and below anorma 40-hour

workweek. In contrast, under a haf-time plan
(sometimes cdled a fluctuating workweek plan), the
fluctuation can be under the employer’s control and
hours worked can routinely exceed 40.

Under a fluctuating workweek plan, the employer
and employee agree that the employee will be paid a
fixed sdary covering dl time worked in the workweek.
This should be a written agreement by which the
employee clearly acknowledges that the fixed sdary
coversthe straight-time component of al hoursworked,
even if they exceed 40. For any given workweek, the
employee' s regular hourly rate is computed by dividing
the fixed sdary by the number of hours actualy worked
in that workweek. If the number of hours worked
exceeds 40, the employer pays the employee one-hdf
(not one and one-half) of his regular hourly rate for the
hours exceeding 40. Thereason the employer paysonly
hdf-time for the overtime is that the draight-time
component is dready covered by the fixed sdary.

To illustrate, suppose the employer and employee
agree to a fixed salary of $400 per week. If in a
particular workweek the employeeworks 50 hours, then
the employee’ sregular hourly rate for that workweek is
$8 ($400 + 50). Therefore, the employer’s overtime
obligationfor that workweek is $40 (Y2 of $8 x 10) and
total compensation duethe employeefor that workweek
is $440.

Now suppose the employee works 55
hours  His regular hourly rate would then be
goproximatdy $7.27 ($400 + 55) and the tota
compensation due would be $454.53 ($400 + %
of $7.27 x 15 hours). As this example shows, as
ovatime incesses the regula hourly rate, and
therefore the overtime rate, decrease.

If the employee worked 80 hours in a
paticula workweek, his regular hourly rate would
then drop to $5.00 per hour, which is below the
minimum wage of $.15 ad which would
therefore vioae feded lav. The fixed day
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under a hdftime plan mus be high enough to
guaranty a leagt the minimum wage.

Statutory reference. 29 U.S.C. § 201.
Regulatory reference. 29 C.F.R. Part 548.

Casereferences. Walling v. A. H. Bdo Corp., 316
U.S. 624 (1942); Bay Ridge Operating Co. v. Aaron,
334 U.S. 446 (1948); Dunlop v. New Jersey, 522
F.2d 504 (3d Cir. 1975), rev' d on other grounds sub
nom. New Jersey v. Usury, 427 U.S. 909 (1976);
Highlander v. K.F.C. Nat. Mgnmt. Co., 805 F.2d 644
(6" Cir. 1986).

EMPLOYER'S SURVIVAL GUIDE reference.
4.02.

DOL Proposes Repeal of
Birth and Adoption
Unemployment Insurance

initiated an experimenta program alowing dates

on a purdy voluntary bass to expand
unemployment insurance (Ul) coverage to workers who
took time off to be with their newborn or newly adopted
children. See “Birth and Adoption Unemployment
Insurance,” Employer Alerts!, July 2000, p. 1. Under
the program, issued as Rule BAA-UC, participating
states could alow unemployed workers to collect Ul
benefits even though the workers were unemployed
voluntarily and were not available for work.

The Clinton adminigtration’s Department of Labor

No date actualy adopted legidation to teke
advantage of the BAA-UC program. H.B. 593,
introduced in the Maryland Genera Assembly during the
2002 legidative sesson to participate in the experiment,
never passed.

The Department of Labor now wants to reped the
program, citing the need to protect shrinking

unemployment reserves. According to DOL, 28 states
had |ess than 12 months of benefitsin reserve a theend
of 2001, 13 dates raised taxes this past January to
cover Ul codts, and et least six Sateswill likely haveto
borrow to replenish Ul trust fund balances.

The proposed reped is open for comment until
February 3, 2003.

Statutory reference. 26 U.S.C. § 3301.

Regulatory references. 20 C.F.R. § 604; OPA
News Release 12/03/02.

EMPLOYER'S SURVIVAL GUIDE reference.
8.03.

Cash Balance Conversion
Moratorium to Be Lifted

era moratorium on approvals of cash balance plan
conversons would be lifted under regulations

proposed by the Treasury Department.

I n another Bush adminidration initiative, the Clinton-

In recent years a number of companies, including
most notably IBM, have converted their moretraditiona
defined benefit penson plans to cash baance plans.
While there is nothing inherently wrong with a cash
baance plan, converting to a cash badance plan is
sometimes seen as age discrimination.

Under a defined benefit plan, the eventua
retirement benfit is usudly tied to some formula that
includes factors for highest sdlary and years of service.
Since those formulas produce a significant increase in
benefits during the last severd years of an employee’'s
career, defined benefit plans are said to be “back-
loaded.” Cash balance plans, on the other hand,
typicaly accrue benefitsat amore leve rate, sothat ina
conversonfrom adefined benefit plan to acash balance
plan, older employees miss out on the jump in benefits
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they wereexpecting. See®Cash Baance Plans—What's
All the Fuss About?,” Employer Alerts!, Sept. 2001, p.
2.

Claims of age discrimination have dso been amed at
the “wear-away” aspect of some conversons. If the
monthly benefit produced by a defined benefit plan
formula before conversion is greater than the anticipated
monthly benefit produced by the cash balance plan
foomula after converdon, then future employer
contributions are sometimes frozen until the cash balance
planformulacatchesup. Again, older workerswere seen
as disadvantaged by wear-away.

In the face of hundreds of age discrimination claims,
the IRS under President Clinton imposed a moratorium
on issuing determination letters gpproving conversons.
The IRS under President Bush has now issued proposed
regulations that, among other things, would vdidate
conversons under most circumstances. With respect to
wear-away, however, the regs would require that the
opening account balance under the cash balance plan be
a least equd to the “actuaria present vaue of the
participant’s prior accrued benefit, usng reasonable
actuarial assumptions” Inother words, sarting vauesfor
the new cash bal ance planswould haveto bethe actuaria
equivdlent of the old defined bendfit plan.  This
requirement should solve most wear-away objections.

Conversions that comply with the proposed regs
would be free from clams of age discrimination.

Hearings on the proposed regs are set for April 10,
2003 at IRS headquarters in Washington.

Statutory reference. 26 U.S.C. 88 401, 411.

Regulatory references. Reg. 209500-86; Reg.
164464-02.

EMPLOYER'S SURVIVAL GUIDE reference.
9.02.

Some Maryland County
Discrimination Laws Ruled
Unenforceable

discriminationin employment, but it gpplies only

to employers who have 15 or more employees.
The adminigrative remedies available under Maryland's
employment discrimination laws are dso available only
to employers with 15 or more employees. (An
employee who is fired or forced to quit for
discriminatory reasons in Maryland can sue for abusive
discharge even if the employer has fewer than 15
employees.)

Tiﬂe VIl of the federd Civil Rights Act prohibits

The 15-employee threshold in federd and
Maryland law has prompted a number of counties to
adopt their own employment discrimination ordinances.
The Montgomery County Code, for example, prohibits
discrimination by any employer, evenif hehasonly one
employee. County ordinancessometimesexpandthelist
of factors that are considered discriminatory, and they
may permit recovery of damages beyond the amounts
avalable under federd or date law. Typicdly, these
ordinances provide both an administrative procedure
and the right to sue for discrimination in state circuit
court.

Do Maryland counties have authority to adopt such
ordinances?

Maryland’s Condtitution, dong with implementing
legidation, grants Batimore City and charter counties
the right of sdf-government. Their powers, however,
are limited to enacting “locd laws” Any law which
purports to apply outsde the territorid limit of a
particular county is not “locd” and is therefore invdid.
So, too, are laws that ded with the generd public
welfare or that affect the state asawhole.

Inapair of 1990 decisions, the Maryland Court of
Appeds (the date's highest court) held that abusve
employment practices congtitute a statewide problem
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already addressed by the Generd Assembly. Further, the
creation of a new judicial cause of action encroaches
upon state authority. Therefore, while counties may
provide administrative remedies for employment
discriminationwithin their borders, they may not authorize
private individuasto suein state court.

In response to those decisons, the Maryland
legidature passed datutes authorizing civil suits for
vidations of anti-discrimination ordinances in
Montgomery, Prince George's, Howard and Baltimore
Counties, but not elsewhere.

In a recent case, an employee of H. P. White
Laboratory brought suit for employment discrimination
rying in part on Harford County’s anti-discrimination
ordinance. The Court of Appedls pointed out that the
ordinancewasamost identical to Montgomery County’s,
which the Court had previoudy held unenforcegble in
state court. The Court aso pointed out that Harford was
not on thelist of counties whose anti-discrimination laws
the Generd Assembly had blessed. Therefore, said the
Court, Harford County’s ordinance was invaid to the
extent it purported to authorize employment
discrimingtion lawsuitsin court.

The General Assembly may, of course, see fit to
expand the lig of charter counties whose anti-
discrimination ordinances are enforceable in court.
However, unless and until it does, gate courts have no
authority to enforce such ordinances except in
Montgomery, Prince George's, Howard and Bdtimore
Counties.

Statutory references. Md. Congt., Art. XI-A §2; Md.

Code, Art. 25A §5.

Case references. McCrory Corp. v. Fowler, 570
A.2d 834 (Md. 1990); Sweeney v. Hartz Mountain
Corp., 573 A.2d 32 (Md. 1990); H. P. White
Laboratory, Inc. v. Blackburn, 2002 WL 31761391
(Md. 2002).

EMPLOYER'S SURVIVAL GUIDE reference.
11.05

Social Security Administration
Simplifies Electronic W-2 Filing
for Small Employers

r businesses with fewer than 20 employeses,
ectronic filing of W-2 forms has now been
dsreamlined. The process involves regisering
online at SSA’swebsite to get aPIN. A password will
then be mailed within 10 to 14 days. With the PIN and
password in hand, the employer then returnsto SSA’s
webdite, logs on, and creates and files eectronic W-2s.
Copies can be printed for distribution to employees.

To register, go to www.ssagov/ and select
Business Services Online (formerly Employer Services
Online). Theentire processaong with other information
is explained in SSA’s Handbook, aso available at the
website.

EMPLOYER'S SURVIVAL GUIDE reference.
5.04
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Training as Additional Element
of Sexual Harassment Defense

Imog five years ago the Supreme Court ex-
A plained how employers could avoid ligbility for

some types of sexud harassment in the work-
place. The Court sad that if an employer exercises
reasonable care to prevent, and promptly correct, any
sexudly harassng behavior, and a victim of harassment
unreasonably fals to take advantage of opportunities
provided by the employer, then the employer would not
be liable for the harassment.

What must an employer do to show he exercised
“reasonable care’? In early 2001 the U.S. Court of
Appeds for the Fourth Circuit (which governs Maryland
and Virginia) decided a case in which the employer
established and publicized a sexud harassment policy.
Although the victim in that case knew about the policy,
ghe faled to complan when her supervisor sexudly
harassed her over a period of severa months.

The Fourth Circuit rgected the victim's clam of
harassment, saying that the employer’ s distribution of an
anti-harassment policy provides “compeling proof” that
the company exercised reasonable care in preventing
sexud harassment. See “Defending Sexua Harassment

Clams” Employer Alerts!, April 2001, p. 5.

As comforting as the Fourth Circuit decison may
be, it is probably not the last word. A recent New
Jersey Supreme Court case ruled that despite a com-
pany policy againgt sexud harassment, an employee's
dam for harassment had to go to triad over the factud
question of just how effective the policy was.

The employer in the New Jersey case was the
County of Hudson, which operates the Hudson County
Jl. Maria Ganes, a guard a the jail, brought suit
againg the County under New Jersey’s discrimination
law, claming that her supervisor, Captain Joseph
Bdlino, harassed her by forcible kissng her on one
occason. He aso brought up the kissing incident a
number of timesin front of other employeesand he even
threatened to rape her. Although Gaines had told co-
workers about the origind kissng incident, she never
filed aforma complaint with the County.

The County responded to the lawsuit saying thet it
had an anti-harassment policy in place, which Gaines
falled to take advantage of. Therefore, according to the
County, it should not be liable.

The lower courts agreed with the County and
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dismissed Gaines suit, but on apped the New Jersey
Supreme Court said there were factud issuesthat had to
betried. The Court pointed to evidence that despite the
existence of an anti-harassment policy, the County failed
to train any of its employees concerning the policy. The
absence of training, said the Court, could support the
conclusionthat the County did not have an effective and
realistic anti-harassment policy and that the policy was
onein name only.

Although the decisonisbinding only in New Jersey,
it may point theway for other courtstofollow. A prudent
employer will therefore want to take dl the following
steps to reduce the risk of liability for workplace sexua
harassment —

1 Edablishawritten non-discrimination policy, includ-
ing a specific policy againg sexua (and al other
forms of) harassment. The policy should define
sexud harassment and it should be published in the
employee handbook and posted conspicuoudy at
the workplace.

I Include in the policy various means by which an
employee can complain in confidence about sexud
harassment. The complaint route should not be
limited to the employee’s immediate supervisor,
since he or she may be the harasser.

1 Consderingaling ananonymoushatlinefor employ-
ees to report harassment and other types of work-
place problems.

I Conduct regular training seminars on sexud harass-
ment, attendance at which should be mandatory. (It
usually makes sense to have separate sessions for
Supervisors and non-supervisory personnel.)

1 Keep careful records of who attended each training
session and what material was presented.

I Planinadvancewho will bein charge of invedtigat-
ing complaints of sexua harassment and how the

invegtigation will be conducted. (Making those
determinations after a complaint is received will
cause delay and could result in your harassment
policy being ruled unreasonable or ineffective.)

On receipt of a complaint of sexua harassment,
check your Employment Practices Ligbility Insur-
ance policy and decide whether notice to your
insurance carrier isrequired &t this point.

If the complaint involves sexud assaults or other
crimind conduct, suggest that the complaining party
make a police report.

For serious, ongoing incidents, consider temporarily
reessigning the aleged harasser or complaining
party, or placing oneor both of them ontemporary
leave with pay, to prevent additiona incidents
pending your investigation. (This could be a peil-
ous step, since reassignment or leave might be
construed as retdiation againgt the complainant or
even defamation of the dleged harasser.)

Investigate dl complaints of sexud harassment
promptly, thoroughly and objectively.

Include an interview of the complaining party in the
investigation. Get asmuch detail fromhimor her as
possible about what happened, when and where it
happened, and who ese saw or knows about the
harassment. Also, ask the complainant how he or
she would like the matter to be resolved (without
meking any promisesat this point about what action
will be taken).

Treat as confidentid al information developed
during theinvestigation. However, do not promi se
confidentidity, since complete confidentidity is
probably not possible.

Make a contemporaneous, detailed written record
of the invegtigation.
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I If the invedigation shows thet the complaint is
judtified, take prompt corrective action againgt the
harasser. Inform the complaining party about the
action taken and ask whether there is anything
further he or she wishes to bring to the employer’s
attention.

1 If the investigation shows the complaint to be un-
founded, inform the complaining paty and the
accused harasser and close the investigation.

I Do not takedisciplinary action againgt the complain-
ant unlessit is dear that he or she intentiondly lied
about the matter. (Retdiation againgt an employee
for exercising rights protected by law, such as the
right to complain about harassment, itself congtitutes
illegd discrimination.)

The risks faced by employers in this arena are
subgtantia. So it makes senseto consult with competent
employment law counsd for hep with developing a
reasonable and effective sexuad harassment policy,
desgning atraining program, and conducting any investi-
gations that become necessary.

Casereferences. Barrettv. Applied Radiant Energy
Corp.,240F.3d 262 (4™ Cir. 2001);Gainesv. Bellino,
801 A.2d 322 (N.J. 2002).

EMPLOYER'S SURVIVAL GUIDE reference.
12.03.

Trans-Gender Claims Under
FMLA, ERISA and Title VI

of appedls level — employees who underwent sex
change operations had their clams for a variety of
work-related benefits denied.

I ntwo recent cases— both decided at thefederal court

Terry Sanders, who worked for May Department
Stores in Missouri, suffered from “gender dysphoria.”

Bornamale, Sandersdesired to live and be accepted as
a member of the opposite sex. Consigtent with that
desire, Sanders scheduled gender reassignment surgery.

Sanderstold her employer she intended to quit her
job well in advance of the surgery and that after the
surgery shewould be moving out of Sateto livewith her
new partner. The employer responded that Sanders
“might” qudify for leave under the Family and Medica
Leave Act, provided she furnish medica certification of
the need for leave. Sanders said that due to confidenti-
dity concerns, she did not want to provide a FMLA
medica certification. Instead, shewould just takethe 13
weeks of persond leave that she had accrued and then
quit.

After Sanders had the surgery, her persond plans
apparently changed because sherequested reinstatement
a May Department Stores. May had not reserved
Sanders' prior pogtion, so it rehired her for a different

position.

Several months later, May fired Sanders for poor
performance in the new pogtion. That's when Sanders
sued May for dlegedly violating FMLA by faling to
offer her the 12 week’s leave she might have been
entitled to under the Statute.

The case went to ajury trid in federa court, where
Sanders claims were rgjected. On appeal, the U.S.
Court of Appedsfor the Eighth Circuit (heedquartered
in . Louis) affirmed, saying that Sanders was ade-
quately notified of the posshility that FMLA leave was
available, but shevoluntarily rejectedit, opting instead to
resign after taking persond leave

In deciding the case asit did, the Eighth Circuit did
not reach the question whether gender dysphoria and
sex change surgery condtitute a “serious hedth condi-
tion” sufficient to trigger FMLA coverage.

* * %

Marc Mario (formerly Margo Mario), who aso
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suffered from gender dysphoria, underwent drug therapy
and surgery to trandform from femae to made. He
informed his employer, P & C Food Markets of western
New York State, of his plans and, with the employer's
permission, began to dressand present himsdlf asamale.

Following the surgery, Mario submitted his medical
hills for payment under P& C's sdf-insured group hedth
plan. P& C denied the claim onthe basisthat the surgery
was not medicaly necessary. So Mario sued for benefits
under the Employee Retirement Income Security Act.
(Like mogt group plans, P& C's plan was governed by
ERISA.) Hedso sued under Title VIl of the Civil Rights
Act, daming that denia of benefits amounted to a form
of s discrimingtion.

The court of appeals opinion discusses a some
lengthwho, as between Mario and P& C, had the burden
of proof asto medical necessity: did Mario haveto prove
that the treatment was medically necessary?or did P& C
haveto proveit was not?

Ultimately, because of the particular wording of the
insurance policy involved, the court concluded that P& C
had the burden of showing transgender surgery is
generally not medically necessary. Here, P& C metthe
burden by offering testimony of a psychiatrist that the
aurgica removd of hedthy organs, for no purpose other
than gender dysphoria, fell into the category of cosmetic
surgery and therefore was not medically necessary.

Once P&C met its burden, then Mario had the
opportunity to show that his particular case was different
from the ordinary Stuation and was in fact medicaly
necessary. Since Mario offered no such evidence, he
could not collect the insurance benefits he was &fter.

Mario' ssex discriminationdamfaled aswell. Mario
based his claim on a theory that he failed to conform to
gender stereotypes (though born a female, he dressed
and acted like amde), and it was for that reason P&C
denied him insurance benefits. The court questioned
whether trans-sexuals are even members of a protected

classunder federd anti-discrimination laws. But without
deciding that question, it ruled that P& C's motive for
denying benefits was not based on Mario’ stranssexual-
ism but on the simple fact that the expenses were not

medicaly necessary.

Could Mario have sued under the Americans with
Disabilities Act, daiming that he was disabled under the
ADA and that P&C's falure to provide insurance
coverage condituted illegd discrimination? Theanswer
isno, because the ADA defines “ disability” to exclude
“transvestiam, transsexuaism, pedophilia, exhibitionism,
voyeurism, gender identity disorders not resulting from
physica impairments, or other sexua behavior disor-
ders.”

Casereferences. Sandersv. May Dept. StoresCo.,
2003 WL 61112 (8" Cir. 2003); Mariov. P& C Food
Markets, Inc., 2002 WL 31845877 (2™ Cir. 2002).

EMPLOYER'S SURVIVAL GUIDE reference.
12.03.

Virginia Restrictive Covenant
Fails Again

when it comes to enforcing non-compete and

other types of redrictive covenants against
former employees. In August 2001, we reported on a
Virginia Supreme Court decision that a covenant pre-
venting a former employee from working in the same
industry in which the employer was engaged was too
broad. See “Virginia Supreme Court Rejects Non-
CompeteCovenant asOverbroad,” Employer Alerts!,
Aug. 2001, p. 2.

V irginia courts have a discouraging track record

Lessthan ayear later, that same court held thereis
no such thing asaredtrictive covenant that isreasonable
on its face. Ingtead, no matter how reasonable the
covenant may appear, the employer sill bears the
burden of showing, on a case-by-case bass, why his
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business needs the protection of a restrictive covenant.
See “Non-Compete Covenants Faring Poorly in Vir-
ginia” Employer Alerts!, June 2002, p. 8.

TheU.S. Didrict Court thet Stsin Virginia, goplying
sate law to an employer-employee controversy, aso
ruled last year that a redtrictive covenant signed by an
existing employee (as opposed to a new hire) was
unenforceable because the

recruitment violated its non-solicitation clause.

The case was heard by the U.S. District Court.
The Court firgt pointed out that, under Virginia law,
restrictive covenants such as non-compete clauses and
non-solicitation clauses are enforcegble if they are
reasonable. Reasonableness, in turn, depends on the
following three factors—

employee didn't get any
congderation in exchange.
The mere continuationof at-
will employment was not
enough; theemployer had to
offer some “fresh consider-
aion” like a promotion, sd-
ary increase, or even an em-
ployment contract.

Employer’s Survival Guide

What every Maryland, Virginia and
District of Columbia employer needs
to know about hiring, evaluations, firing,
wage and hour rules, leave policies,
discrimination, employee benefits, tax

withholding and much more.

Whether the redtraint is
no greater than neces-
sary to protect some
legitimatebusi nessinter-
e of the employer;

Whether the redtraint is
unduly harsh and op-
pressve in curtaling the
employee's  legitimate

A more recent decision
continues this unfortunate
trend.

MicroStrategy, of
northern Virginia, brought
auit to enforce a non-solici-

efforts to earn a livdi-
hood; and

Whether the redtraint is
reesonable from the
dandpoint of sound

public palicy.

tation dause in employment
agreements that it had with
former employees. The
clause read —

Available at www.EmployersinfoNet.com. Order by
major credit card for only $49.00 and download your
copy immediately. Or order by check ($49.00 plus
shipping, handling and sales tax if applicable) and

In this case, said the
Court, the restraint was rea-
sonablein terms of duration,

your copy will be mailed to you on CD-ROM.

gnce Virginia cases have

| agree that for a

period of one (1) year after termination of my
employment with MicroStrategy for any reason,
| will not, directly or indirectly, seek to influence
any employees, agents, contractorsor customers
of MicroStrategy to terminate or modify ther
relationship with MicroStrategy.

MicroStrategy claimed that certain employees were
recruited to work for a competitor named Business
Objectsin order for Business Objects to gain access to
confidentia MicroStrategy information and that the

uphdd clauses that lasted
much longer than one yesar.

However, sad the Court, the clause is ambiguous
in its scope. According to the Court, former Micro-
Strategy employees have no red yardstick to measure
what actions might influence a customer to modify its
relaionship with MicroSirategy and cause the former
employee to be in violation of the clause. Does the
clause prohibit a former employee from engaging in
legitimate competition by, for example, developing a
better product that “influences’ MicroStrategy custom-
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ers to switch vendors? Former employees might fed
prohibited from seeking any job in the same indugtry for
fear that their work might somehow affect the rdationship
between MicroStrategy and its customers. Therefore,
ruled the Court, the clause is at least potentially over-
broad and unenforceable.

The only encouraging part of the decison is that the
Court agreed to gpply a“savings clause’ contained in the
employment contract. The savings clause here said that
if any provison of the contract is ruled invaid, that
invaidity will not affect the remaining provisons of the
contract. The Court observed that existing Virginiacases
on the effect of a savings clause are in conflict, but that
the better rule in these circumstances is to apply such
savings clauses.

One point not discussed in the opinion relates to the
difference between non-compete and non-solicitation

clauses. A non-compete clause typicaly prohibits a

former employee from working in a job that competes
with the employer’s own products and services; virtualy
dl courts require that such clauses be limited asto time
(and often geographic areaaswell). But non-solicitation
clauses amply prohibit the former employee from work-
ing for or trying to do business with the employer's
customers and from trying to hire away the employer’'s
other employess. Many courts have enforced non-
solicitation clauses even though they did not contain time
or geographic limitetions.

In the MicroStrategy case, the court lumped non-
compete clauses together with non-solicitation clauses
and applied reasonabl enessrequirementsto both, without
digtinction.

Casereferences. Motion Control Systems, Inc. v.
East, 546 S.E.2d 424 (Va. 2001); Modern Environ-
ments, Inc. v. Stinnett, 561 S.E.2d 694 (April 2002);
MonaElectric Group, Inc.v. Truland ServiceCorp.,
193 F.Supp.2d 874 (E.D.Va. 2002), aff’d, 2003 WL
40748(4"Cir. 2003);MicroStrategy, Inc. v. Business
Objects, SA., 2002 WL 31678498 (W.D.Va. 2002).

EMPLOYER'S SURVIVAL GUIDE reference.
14.02.

Employers of lllegal Aliens
Subject to Suit Under RICO

e know that al employees mug, a time of
Whire, prove ther digibility towork intheU.S.

by completing Form 1-9 and exhibiting ap-
propriate documentation to the employer. But it may
come as a surprise that employers who hire undocu-
mented workers may be classed as “racketeers’ under
the federa Racketeer Influenced and Corrupt Organiza:
tions Act (RICO).

Eastern Washington State is famous for its fruit
orchards and dso for its use of immigrant labor at
harvest time. Two fruit companies, Zirkle and Mason,
dlegedly hired illegd diens and paid them low wages, at
least in part to depress the wages of al its workers,
induding documented workers. The companies dleg-
edly could get away with paying low wages to illegds
because their status made them vulnerable to exploita-
tion.

Olivia Mendoza and Juana Mendiola, two |egal
employees of the fruit companies, brought aclassaction
agang their employers on the theory that the wage
scheme amounted to racketeering under RICO.

RICO is a convoluted piece of legidation passed
over 30 years ago to combat organized crime. It
provides both crimind pendties and civil ligbility for
persons who engage in a“ pattern of racketeering activ-
ity” through an “enterprise” “Racketeering activity” is
the commission of one of the numerous federa or State
crimes listed in RICO, and a “ pattern” of racketeering
activity is committing two or more of those crimes.
Among the liged crimes is “any act which is indictable
under the Immigration and Nationdity Act.” An*enter-
prisg’ is bascdly any form of association.
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Mendoza and Mendiola charged their employers
withcommitting violations of the Immigration and Nation-
dity Act aspart of an enterpriseto depresswages. Asa
result, they claimed, the Zirkle and Matson fruit compa:
nies were liable under RICO.

Although the federal didrict court in Washington
dismissed Mendoza' s and Mendiola's claim, the Ninth
Circuit Court of Appealsreversed and sent the case back
for trid. Without finding that Zirkle and Matson had in
fact violated RICO, theNinth Circuit said that Mendoza s
and Mendiola scomplaint, if proved, constitutedagood
clam under RICO.

The Washington fruit growers case is Smilar to an
earlier decision arisng in Connecticut. In that case, a
cleaning service company was alowed to bring aRICO
action againg a competitor for injuries dlegedly flowing
from the competitor’s hiring of undocumented diens in
violation of federd immigration laws.

While these cases do not redly change an em-
ployer's obligations when it comes to hiring undocu-
mented workers, the cases do raise the stakes substan-
tidly: RICO providesfor treble (triple) damages, just
like the anti-trust laws, and RICO permits a successful
plaintiff to recover his attorney fees.

Statutory references. 8 U.S.C. § 1324; 18 U.S.C. §
1961.

Casereferences. Mendozav. Zirkle Fruit Co., 301
F.3d 1163 (9" Cir. 2002); Commercial Cleaning
Services, LLCv. Colin ServiceSystems, Inc., 271 F.3d
374 (2d Cir. 2001).

EMPLOYER'S SURVIVAL GUIDE reference.
15.01.

“Unforeseeable Business Circum-
stances” Exception to WARN Act
Obligations

tion Act (WARN) requires employers with 100

or more employees to give 60 days notice of
plant closings and mass layoffs. A “mass layoff” isa
layoff of at least 50 employees at a Sngle ste, which
amounts to at least 33% of the employees at that Ste.
However, the 60-day notice period is reduced or
eiminated if the dodng or layoff is* caused by busness
circumstances that are not reasonably foreseeable as of
the time that the notice would have been required.”

T he Worker Adjustment and Retraining Notifica-

The quegtion in a recent Sixth Circuit Court of
Appedls case was whether the unforeseesble business
circumstances exception applied to relieve a Michigan
automohile parts plant of its WARN obligation.

Michigan Industrid Holdings (MIH) forged auto-
mohile parts for a company called Dana under written
upply agreements.  These agreements were renegoti-
ated every year. One such agreement was dueto expire
on August 31, 1995, and at an August 25 meeting
between MIH and Dana officials, Dana assured MIH
the agreement would berenewed. Infact the agreement
did not get renewed and MIH continued production for
Dana on a month-to-month basis.

While discussions between MIH and Dana were
ongoing, Dana was negotiating with another supplier.
MIH was aware of those negotiations, but believed itsdlf
to be Dana sonly viable supplier. Danareassured MIH
that this was so.

MIH and Dana operated on payment terms that
required Dana to pay MIH within seven days of being
invoiced. That arrangement was in place because of
severe cash flow problems MIH was having. When one
of Dana's weekly payments did not arrive, an MIH
officid caled on Danato pick up the check. 1t wasthen
that Danainformed MIH it was not going to pay and it
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would cease doing business with MIH. MIH was
immediately forced to close its doors without giving the
requisite 60-day notice under WARN.

In discussng the notice requirement, the Court
guoted explanatory Department of Labor regulations—

Advance notice provides workers and their
families some trangtion time to adjust to the
prospective loss of employment, to seek and
obtain aternative jobs and, if necessary, to enter
il training or retraining that will dlow these
workers to successfully compete in the job
market.

But WARN aso recognizes tha in some circum-
gtances it may not be possible for employers to give the
requisite notice. In deciding whether this so-cdled
“unforeseegble busness circumstances exception” is
applicable, a court must evauate whether a smilarly
Stuated employer, exercisng commercidly reasonable
business judgment, would have foreseen the closing. So
long as an employer is exercising reasonable business

judgment, he will not be held liable under WARN for
faling to predict economic conditions that may affect
demand for his products or services.

In this case, said the Sixth Circuit, MIH’s closing
was the result of sudden and unexpected actions taken
by Danain refusing to make payment and interminating
its business rdationship with MIH. Going back 60 days
from that event, MIH was producing partsfor Danaand
could reasonably have believed it would continue doing
so. Therefore, MIH's closing was unexpected and fell
within the exception to WARN' s notice requirement.

Statutory reference. 29 U.S.C. § 2101.
Regulatory reference. 20 C.F.R. § 639.

Casereference. Watson v. Michigan Industrial
Holdings, Inc., 2002 WL 31599919 (6™ Cir. 2002).

EMPLOYER'S SURVIVAL GUIDE reference.
19.09.
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Infertility Treatment and the
Pregnancy Discrimination Act

to Title VII of the federd Civil Rights Act —

definessex discrimination toincludediscrimination
because of pregnancy, childbirth, and related medical
conditions. In the context of employer-sponsored group
hedth insurance, the PDA requires that if a hedth plan
provides comprehensive coverage for males, the plan
mugt aso provide equaly comprehensive coverage for
females. For example, a plan that includes a prescription
drug benefit but excludes contraceptive drugs discrimi-
nates againg women, since the vast mgority of such
drugs are dedigned for and taken by women. See
“Contraceptive Coverage and Sex Discrimination,”
Employer Alerts!, Aug. 2001, p. 3.

T he Pregnancy Discrimination Act —an amendment

A recent decision by the U.S. Court of Appedlsfor
the Second Circuit (which sitsin New York), ruled that
an employer-sponsored group health insurance plan that
excluded coverage for surgica impregnation procedures
does not violate the PDA.

The plan provided benefits for avariety of infertility
products and procedures, such as ovulation kits, oral
fertility drugs, penile prostheticimplantsand various other

treatments. But it expresdy excluded artificid insemina
tion, in-vitro fertilization and embryo and fetal implants,
al of which require surgery. Despite those exclusions,
however, once pregnancy was achieved (whether
through covered or excluded procedures) the plan
covered al subsequent pregnancy-related expenses.

Employee Rochelle Saks, who participated in the
plan, tried unsuccessfully to have a child with her hus-
band. Sheunderwent anumber of different procedures,
induding surgica impregnation. When the plan denied
benefitsfor the surgery, Sakssued, claming sex discrim-
ination in violation of the PDA. In support of her claim,
dhe agued that while the plan provided complete
coverage for surgica procedures that remedy infertility
inmen, it provided only incomplete coverage for femae
infertility.

The Court recognized that under the PDA, the
proper inquiry inreviewing asex discrimination chalenge
to an employer-sponsored group health insurance plan
IS (1) whether sex-specific medica conditionsexist, and
if S0, (2) whether coverage exclusionsfor those medical
conditions results in a plan that provides inferior cover-
age to one sex. Inother words, equality ismeasured by
the relative comprehensiveness of coverage for men and
women.
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Here, however, the plan did not discriminate againgt
women.

First, the PDA was aimed at conditions that are
unique to women, such as pregnancy and childbirth.
Therefore, the PDA term “related medical conditions’
mus aso be restricted to female-specific problems.
Sinceinfertility affectsboth menand women, ahedth plan
may limit itsinfertility coveragewithout violating the PDA.

Second, the surgica impregnation procedures that
Saks sought benefits for are used to address both mae
and femde infertility. Surgica implantation might be
appropriate in cases of maeinfertility or femdeinfertility
which, according to the Court, occurs at Smilar rates
across genders. Because both genders are equaly
disadvantaged by exclusion of those procedures, the plan
did not discriminate on the basis of sex.

Statutory reference. 42 U.S.C. § 2000e.

Case reference. Saksv. Franklin Covey Co., 316
F.3d 337 (2d Cir. 2003).

Temporary Reassignment Not
Fatal to FLSA Exempt Status

uth Carolina Electric and Gas Company operates
ganuclear power dation in Jenkinsville, South
olina Every 18 months or so the plant is shut

down for routine maintenance, during which the plant is
refueled and other tasks are performed that cannot be

accomplished whiletheplantison-line. Theseshutdowns
normaly last 35 to 40 days.

To minimize downtime, the Company temporarily
reessgns a number of employees to maintenance
functions and it aso asks employees to work overtime.
Since maintenance work is considered to be nonexempt
under the Far Labor Standards Act, nonexempt
employeeswho pull extrahoursare paid time-and-a-half.
However, asto employeeswho arenormally classfied as

exempt, the Company doesnot pay time-and-a-haf for
overtime work while they are temporarily reassigned to
reactor maintenance.

Some 17 adminigtrative employees sued the
Company for overtime. They admitted that under the
Department of Labor’s “short test,” their normal jobs
qualify them as exempt —

1 they earn asdary of more than $250 per week;

1 thar primary duties consst of the performance of
office or non-manua work directly related to
management or genera business operation; and

1 they customarily and regularly exercise discretion
and independent judgment.

The employees argued, however, that during the
five weeks or s0 they were temporarily assigned to
perform maintenance work, they should be reclassfied
as nonexempt and paid time-and-a-haf for overtime.
According to the employees, their status as exempt or
nonexempt should be determined on a workweek-by-
workweek basis.

The suit eventudly went to the U.S. Court of
Appedsfor the Fourth Circuit (which coversMaryland
and Virginiaas wel asthe Carolinas). The Court ruled
that sincethe short test looksto an employee s primary
duties,” the entire 18-month plant maintenance cycle —
not just the five weeks the employees were assigned to
maintenance — should be considered. The five-week
temporary assgnment wasinaufficient, said the Court, to
convert the employees from exempt to nonexempt.

The Court rdied on an earlier case involving
employees of Western Union. In that case, the
Secretary of Labor tried to force Western Union to pay
overtime to managerid employees who, during astrike,
performed functions normally performed by nonexempt
employees. The court there also rejected aworkweek-
by-workweek standard, ruling that the Western Union

Page 2
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managersretained their exempt status despite performing
nonexempt, strike-breaking duties.

It should be noted that, had the employeeshere been
paid between $155 and $250 per week, they would be
subject to the Department of Labor's “long test,” which
consders additiona factor in determining an employee's
exempt datus. Thelong test doestake aworkweek-by-
workweek approach so that, had the long test been
applicable here, these employees would have been
nonexempt and entitled to overtime for the five weeks
they were assigned to plant maintenance.

Statutory reference. 29 U.S.C. § 207.
Regulatory reference. 29 C.F.R. § 541.2.

Casereferences. Counts v. South Carolina Electric
& Gas Co., 317 F.3d 453 (4™ Cir. 2003); Marshall v.
Western Union Telegraph Co., 621 F.2d 1246 (3d Cir.
1980).

FLSA’'s “Window of Correction”

Court of Appeds for the Fifth Circuit ruled that an

employer who makesimproper salary deductionsthat
trigger loss of exemption may refund the deductions with
interest and protect the employees exempt status.

I n another Fair Labor Standards Act case, the U.S.

In order for an executive, administrative or
professiona employee to quaify for exemption under
FLSA’s overtime requirements, the employee must be
“sdaried.” Soif an employer treats an otherwise exempt
employee as if he were hourly, then the employee will
lose his exempt datus. For example, docking an
employee s pay for being tardy, or whileonjury duty, or
when no work is available, amounts to treating tha
employee asan hourly worker. See*Exempt Employees
and the ‘Sdary Bass Requirement,” Employer Alerts!,
Apr. 2001, p. 1.

Suppose an employer improperly withholds pay
from an employee and, while that deduction palicy isin
effect, the employee works overtime. Is the employee
entitled to time-and-a-hdf? Can the employer correct
the deduction and avoid paying overtime?

Department of Labor regulations provide —

The effect of making a deduction ... when
thereisno work available, ... indicates that
there was no intention to pay the employee
on a sdary basis. In such a case the
exemption would not be gpplicable to him
during the entire period when such
deductions were being made. On the other
hand, where a deduction not permitted by
these [regulationg] is inadvertent, or is
made for reasons other than lack of work,
the exemption will not be considered to
have been logtif the employer reimburses
the employee for such deductions and
promises to comply in the future.

A recent case illugtrates how this so-called
“window of correction” works.

Hannon Food Service owns a number of KFC
restaurants in Mississippi, each of which is run by a
supervisng manager. Hannon pays each manager a
base weekly sdary of $300, plus aweekly bonus equd
t0 2% of grosssdlesfrom the particul ar restaurant where
the manager works. Hannon considers its managers as
exempt for FLSA overtime purposes.

Hannon had a policy of deducting recurrent cash
register shortages from its managers monthly bonuses.
Deductions from bonuses did not affect exempt status
because the managers qudify as exempt on their base
sdaies. (Under FLSA, it is permissible to vary a
portionof an exempt employee spay toreflect quality or
quantity or work, so long as the employee's
compensation includes a fixed component which does
not vary based on hours worked, productivity, etc.)

Page 3
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In an effort to reduce cash register shortages,
Hannonchanged itspolicy and began deducting shortages
fromits managers base salaries. The new policy did
affect the managers exempt status because it amounted
to treating them as hourly workers, not sdaried
employees.

Some four months after the new policy had been in
place, Hannon informed its legd counsd about the
practice. Counsd advised Hannon to discontinue the
practice and Hannon promptly did so, reverting to its
earlier policy of docking only bonus payments for cash
regiser shortages. In the meantime, the managers
worked substantia overtime, for which they made dlaim.

Five days before the managers claims were due to
be tried in court, Hannon offered to refund the improper
deductions dong with 8% interest. The managers
rgjected the offer and demanded their overtime, arguing
that since the improper deductions took place over a
four-month period they were hardly inadvertent and
therefore could not qudify for the window of correction.

The Fifth Circuit (which hears federd appeds from
Texas, Missssppi and Louisana) disagreed and denied
the managers overtime claims. According to the Court,
the plan language of DOL’s regulaions sets out
“inadvertence’ and “made for reasons other thanlack of
work” as alter native grounds for permitting corrective
action. Since the improper deductions here were not
made for lack of work, the window of correction was
avalable whether or not the deductionswereinadvertent.

Hannon properly avaled itsdf of the window of
correction, said the Court, by tendering back the
improper deductions, with interest, five days beforetrid.
Reimbursementsmay be made a any timeto preservethe
window of correction.

Statutory reference. 29 U.S.C. § 216.

Regulatory reference. 29 C.F.R. §541.118

Case reference. Moore v. Hannon Food Service,
Inc., 317 F.3d 489 (5" Cir. 2003).

Discrimination and the
“Same Actor/Same Group”
Inferences

supervisor who fires an employee is dso the

same supervisor who origindly hired the
employee, the firing cannot be discriminatory. In other
words, if the supervisor were going to discriminate on
the bagis of the employee's race, sex, age, €ic., he
wouldn't have hired the employee in the fird place, so
the subsequent firing must have been for reasons other
than discrimination.

T he “same actor” inference postulatesthat when a

The “same group”’ inference says that when the
supervisor isamember of the sameracid, gender or age
group as the fired employee, there could be no
discrimination, because members of the same group
don't discriminate againgt each other.

Nether inference fared well in arecent decison of
the U.S. Court of Appeds for the Sixth Circuit (which
hears federd gpped's from Kentucky, Michigan, Ohio
and Tennessee). Although the case dedt with age
discrimingtion under the Age Discrimination in
Employment Act, its rulingisequally applicableto other
forms of discrimination prohibited by federd law.

Donad Wexler was hired asasaesman by Gordon
Shiffman, president and mgority owner of White sFine
Furniture. At the time, Wexler was 55 years old and
Shiffman wasin his mid-sixties. After about two years,
Shiffman promoted Wexler to manager of one of
White's stores.  In the face of declining sdes at the
store, however, Shiffman later demoted Wexler back to
sdesman.

Shiffman himsdlf, as well as other corporate
officers, had made numerous adverse comments about

Page 4
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hisage. After Wexler' sdemotion, themanager’ sposition
wasfilled by apersonin hisearly 30's.

Wexler brought an age discriminaion clam againgt
White's Fine Furniture, citing Shiffman’s and other’s
repeated references to Wexler's age. The lower court
dismissed Wexler’ s uit, relying in part on the same actor
inference and the same group inference. On apped,
however, the case was reinstated and sent back to the
lower court for trid.

According to the appellate court, Wexler’ sevidence
indicated that age was at least a factor in Shiffman’s
decisonto demote him. Neither the same actor inference
nor the same group inference was sufficient, said the
Court, to overcome Wexler's evidence and judtify
summary dismissal of the case. In Stuations like this,
wherethereisevidenceof discrimination ontheonehand,
and same actor or same group inferences on the other
hand, the case must go to trid.

The Court’s concluson as to the same group
inference gppears consstent with the law generdly. For
example, the Supreme Court held in 1998 that mae
“roustabouts’ on an ail drilling plaform in the Gulf of
Mexico who sexudly harassed another male were guilty
of sex discrimination. Similarly, ablack security guard a
a Nebraska prison committed race discrimination when
he reassgned a black subordinate in retdiation for a
discrimination grievance the subordinate had filed. See
“Members of ‘Protected Classes Can Discriminate,
Too!,” Employer Alerts!, March 2001, p. 5.

But courts elsawhere have reached a different
conclusion about the weight to be given the same actor
inference. IntheFourth Circuit for example, theinference
hasbeen called” strong” and“ powerful,” justifying prompt
dismissa of discrimination damswhen the hirer and firer
are the same person and the hiring and firing take place
within a reatively short time. Quoting a law review
article, the Fourth Circuit said in 1991 —

Clams that employer animus exigts in

termination but not in hiring seemirrationd.
From the dandpoint of the putative
discrimingtor, it hardly makes senseto hire
workersfrom agroup onedidikes (thereby
incurring  the psychological costs  of
associaing with them), only to fire them
once they are on the job.

Statutory reference. 29 U.S.C. § 621.

Casereference. Wexler v. White' s Furniture, Inc.,
317 F.3d 564 (6" Cir. 2003) (en banc); Oncale v.
Sundowner Offshore Services, Inc., 523 U.S. 75
(1998); Rossv. Douglas County, Nebraska, 234 F.3d
391 (8" Cir. 2000); Proud v. Stone, 945 F.2d 796 (4™
Cir. 1991).

Delay in Offering Accommodation
Violates Maryland Disability Law

san Cohen wasafull-timesocid worker withthe

ontgomery County Department of Health and

uman Services. She had worked therefor over

20 years when she was diagnosed with multiple

gleross. As the disease progressed she suffered

increased weakness in her upper and lower extremities,

which interfered with her ability to driveand write. That

in turn limited her ability to do fidd vidts with the

Department’s clients and to use a computer for long
periods.

Cohen asked the Depatment for reasonable
accommodation of her disability by restructuring her job
or reassgning her. According to her complaint,
however, the Department delayed for over 17 monthsin
dedling appropriately with her Stuation. But by thetime
she filed suit, she had been accommodated.

The trid court dismissed Cohen's uit, reasoning
that her clams were now moot since she been
reassgned as requested. The Court of Special Appeds
disagreed, ruling that unreasonable delay makes an
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otherwise reasonable accommodation unreasonable. In
the Court's words, “accommodation delayed is
accommodation denied.” To hold otherwise, said the
Court, would reward dilatory tactics and discourage
disabled employees from requesting accommodationsin
thefirg place.

Equdly sgnificant was the appdlate court’s ruling
that Cohen could suetwo individua County employees—
John Kenney, chief of the County’s Aging and Disability
Services, and Judith Unger, administrator of the County’s
Human Resources Department — on the basis that they
were persondly respongble for the discrimination she
auffered. It remains to be seen what if any relief Cohen
will obtain againg the individuas.

Statutory reference. Md. Code, Art. 49B, 8 14; Mont.
Cnty. Code, § 27-19.

Case reference. Cohen v. Montgomery County,
2003 WL 548853 (Md.App. No. 2344, decided Feb.
27, 2003).

Do Females Have Constitutional
Right to Wear Skirts?

equal protection, and freedom of speech,

generdly gpply only to government, not private,
employment. Nevertheless, a recent decison by the
Second Circuit in New Y ork isworthy of mention.

Constitutiond guarantees, such as due process,

The Sullivan County New York trangt authority
adopted a dress code which required dl driver
employees to wear uniforms.  The prescribed uniform
included pants, but no skirts. The stated purpose of the
dress code was “to encourage customers to be more
respectful of the drivers, to foster a positive esprit-de-
corps among drivers and to project an overal postive
appearance for the County.”

Grazyna Zadewska, a van driver for the County,

asked her supervisor for an exception to the rule,
explaining that she had never worn pantsin her life and
that doing so would be contrary to deeply held cultura
vadues. The supervisor denied Zaewska's request,
saying no exceptionswould bemade, congstent with the
County’s view that “pants are safer than skirts for the
operators of vans, particularly vanswith chair lifts, asthe
operator must assist customers on and off the vehicle”

When Zaewska went to the County’s private
uniform vendor to get her uniform, she managed to
convince the vendor to furnishher with askirt instead of
pants. Zdewskaworked in her customized uniform for
severd weeks without incident, but eventualy her
supervisor ordered her to wear pants. When she
refused, she was suspended and then transferred to
another department.

Zdewska sued the County, claming its skirt
requirement and subsequent disciplinary action againgt
her violated her First Amendment free speech rights
under the Congtitution, and her due process and equal
protection rights under the Fifth and Fourteenth
Amendments.

The Second Circuit rejected Zalewska's free
speech clam, reying on ealier Supreme Court
precedent that dress and grooming codes don’t amount
to*“gpeech,” unlike black arm bands, for example, which
were protected speech in protest of the Vietnam war.

The panttsonly dress code dso survived
Zdewska's other chalenges. While on€'s dress and
persona appearance can implicate due process and
equal protection rights, here the County’s rule was
auffidently rationd to satisfy condtitutiond requirements.

Although the Court observed that the County’s
policy was gender neutral and without discriminatory
intent, it gppears from the decison that Zalewska never
redly pushed a discrimination claim. Had she done so,
the result here might have been different.

Page 6
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At leedt for the time being, however, if you whét to
be a van driver in Sullivan County, New York, you'd
better be prepared to zip up.

Casereference. Zalewskav. County of Sullivan, 316
F.3d 314 (2d Cir. 2003).

FMLA Changes May Be
in the Works

ongress is continudly tinkering with the Family

and Medicd Leave Act, dthough none of its

proposed changes have made it into law o far.
But a recent hill, introduced by Sen. Christopher Dodd
(D-Conn.) deserves watching.

Under FMLA, an employer with 50 or more
employees must offer unpaid leave of up to 12 weeks to

an digible employee for the birth or adoption of achild,
if the employee has a serious hedlth condition, or to care
for a spouse, child or parent with a serious hedth
condition. The employer aso must continue hedth
insurance coverage during leave without additional cost
to the employee.

The new proposa would reduce the 50-employee
threshold to 25, sgnificantly expanding the number of
employers covered by the law. The proposa would
aso create a pilot grant program to help states design
waysto offer partid or full pay for sx of the 12 weeks
an employeeison FLMA leave.

Watch this space for updates on the bill’ s progress.

Statutory reference. 29 U.S.C. § 2601; S. 304
(108" Cong., 1% Sess).
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Outer Limits of Reasonable
Accommodation Under the ADA

he Americans with Disabilities Act requires an

employer to reasonably accommodate an individ-

ua who suffers an impairment that substantialy
limits one or more mgor life activities, so long as the
individud will then be able to perform dl the essentia
functions of hisor her job.

What is“reasonable’ inthiscontext? The ADA itsdlf
gives some examples. For one, the employer’s facilities
mugt be readily accessble and usable. Whed chair
ramps may have to be ingalled and doorways and
restroom facilities may need to be enlarged. Other
examples might include—

I redtructuring jobs;

I modifying work schedules;

1 relaxing workplace rules,

I making reassgnments to vacant postions; and

I modifying equipment.

Thelist of what' s reasonable goeson. But it isnot
limitless Two recent cases provide good examples of
its outer bounds.

Indefinite Leave Not Reasonable

Mark Wood started working for the Clerk’ s Office
of the Lee County, Florida Circuit Court in 1974. In
1978 he began suffering from cluster headaches and, by
1985, his condition caused him to miss lengthy periods
of work. The headaches aso prevented him from
completing a subgtantia portion of his duties.

The Clerk’s Office was generous with Wood,
routindy extending him discretionary leave when he had
exhaugted vacation and sick leave. The Office even
created a new pogition for him in an effort to work
around his frequent absences.  Still, the headaches
persisted and Wood continued to take subgtantid time
off. In 1995, for example, he missed a totd of seven
weeks work, and in 1998 hewas out approximately 15
weeks.

The year 1999 was even worse for Wood. By
December of that year, Wood asked for additional leave
(supported by a letter from his physician), but could
promise no specific returndate. In early January, while
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gill on leave, Wood was fired.

Wood sued under the ADA and his case eventudly
reached the Eleventh Circuit U.S. Court of Appedls. The
Court uphdd Wood's dismissd, saying that indefinite
leave is not a reasonable accommodation. While aleave
of absence might be reasonable in some circumstances,
nothing in the ADA requires an employer to wait an
indefinite period for an accommodation to achieve its
intended effect.

According to the Court, the ADA covers people
who can perform the essentia functions of their job
presently or in the immediate future. Since Wood could
not perform his job, his employer had no obligation to
grant him indefinite leave on the hope thet, sometime in
the future, Wood might be able to work.

Full-Time Home Office Not Reasonable

Beverly Rauen rose from secretary to software
engineer a United States Tobacco, obtaining her college
degree under UST’ stuition reimbursement program. She
did her job exceedingly well and actudly performed
duties above and beyond her position.

Unfortunately, Rauen suffered severd bouts with
cancer, the trestment for which took a serious toll.
Because she had logt a section of her smdl intestine, she
was required to take IV fluids on adaly bass. Thisin
turn necessitated frequent bathroom vigits. In addition,
shewaseadly fatigued and needed to rest during the day.
Despite her condition, however, she continued to perform
her job a ahigh leve of proficiency.

In January 1999 Rauen presented UST with aletter
from her doctor stating thet it would be beneficid for her
towork fromahomeoffice. Inresponse, UST requested
Rauen to sgn amedicd releasethat would enable UST’ s
conaulting physician to review her medica records and
evauate the request. Rauen refused to give the release
because, according to her, the physician dso held alaw
degree and she was uncomfortable giving her medica
recordsto a UST lawyer.

No further action was taken on Rauen’'s January
1999 home office request, and she continued to work
full-time as before.

In May 1999, Rauen renewed her request to be
alowed to work from home. UST agreed to meet with
her to discussthe poss ble accommodation, even though
she had never signed a medicd rease. A meeting did
take place and Rauen made clear that what she wanted
was to work at home on afull-time basis and comeinto
the office when and if she determined her presence at
the office was necessary. UST made a number of
suggestions short of full-time work at home, such as
scheduling aregular day eachweek when Rauen would
come to the office, but Rauen rejected those sugges-
tions. Asthe Court later put it —

[T]he accommodation Rauen sought was a
home office ‘initsentirety.” According to her,

she would accept nothing less than being

alowed to work from home when she thought

she was not needed in the office.

Nothing came of the meeting and eventudly Rauen
filed suit, claming that UST had failed to reasonably
accommodate her under the ADA. All the while, she
continued to work in her usud manner a UST’ s office.

The U.S. Court of Appedsfor the Seventh Circuit
rgjected her suit. The Court said that, generally speak-
ing, an employer is not required to accommodate a
disability by alowing the disabled worker to work by
himsdlf, without supervision, at home. Thereasonisthat
most jobs require the kind of teamwork, personal
interaction and supervison that smply cannot be per-
formed at home without compromising the qudity of the
employee' s performance.

While there may be exceptionsto therule againgt a
work-at-home accommodation, said the Court, it would
take a “very extraordinary case’ to require such an
accommodation from an employer. Rauen’s case did
not rise to thet level.
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As an interesting aside, the Court also pointed out
that Rauen was in fact able to perform al the essentia
elements of her job — and do them extremely well —
without any accommodetion at dl. Why then, asked the
Court, was any accommodation (no less an unreasonable
one such as working at home) even required?

Statutory reference. 42 U.S.C. § 12101.

Casereferences. Wood v. Green, 2003 WL 1090412
(11" Cir. 2003); Rauen v. United Sates Tobacco
Mfg. L.P., 2003 WL 262477 (7" Cir. 2003).

How Young Is Too Young
Under the ADEA?

its discrimination againgt persons 40 years of age

or older onthe basis of age. So if a55-year-old
isfired because of his age, he hasagood clam under the
Act.

TheAge Discrimination in Employment Act prohib-

Of course, the worker still hasto prove that he was
fired dueto age. He'll have aneasy timedoing thet if his
boss sad, in front of witnesses, “I'm letting you go
because you're just too old for the job.” But it's often
hard to find such direct evidence of discriminatory mative.
Inthe more usua case, the boss smotiveisunclear (or a
least unexpressed) and circumstantid evidenceisdl that's
avaladle.

One type of circumdgantid evidence is an age
differential between the person fired and the person hired
to replace him. If the replacement for a55-year-oldisa
mere 35, that provides some evidence of age discrimina-
tion. But what if the replacement is 40 years old instead
of 35?7 In other words, does the replacement need to
come from outsidethe protected classto proveacircum-
dantid case of age discrimination?

Some Sx years ago the Supreme wasfaced with that
very question. The Court said —

The fact that one person in the protected class
has lost out to another person in the protected
classis... irrdevant, so long as he haslost out
because of his age.

So in the example above, the fired 55-year-old can
make out a circumdtantia case under the ADA even if
his replacement is within the 40-plus protected class
himsdif.

But the Supreme Court said something else of
interest —

In the age-discrimination context, ... an infer-
ence [of illegd discrimination] cannot be
drawn from the replacement of one worker
with another worker [who is] insignificantly
younger.

So if the 55-year-old were replaced by someone
who was, say, 54 years old, the age difference, being
inggnificant, would not amount to a circumstantial case
of age discrimination.

The Supreme Court did not say what in its view
would be a sgnificant age difference, and the lower
courts have come up with a variety of answers ranging
from three years to ten. Now the Massachusetts
Supreme Court, applying the Commonwed th’ sown age
discrimination law, has come up with an answer of its
own.

After reviewing a number of other court decisions,
the Massachusetts Court has said it will set the age
difference in that date & five years. The Court —

recognize[d] that aline hasto be drawn some-
where. Otherwise, the byproduct of an essen-
tidly undefined standard could be incongistent
and possibly capricious jury verdicts with a
lack of predictability .... We conclude that an
age digparity of lessthan fiveyears, by itsdf, is
too inggnificant.
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The “by itsdf” qudification in the Court’s decision
should be noted. If an employeeis replaced by a youn-
ger person where the age difference is less than five
years, but the employee has other evidence of age
discrimination, then the employee could il prevail in
court.

Statutory reference. 29 U.S.C. § 621.

Case references. O’ Connor v. Consolidated Coin
Caterers Corp., 517 U.S. 308 (1996); Knight v. Avon
Products, Inc., 438 Mass. 413 (2003).

Failure to Get More Prestigious
Title Not Adverse Action for
Discrimination Purposes

compensation, and other “terms,” “conditions’

and “privileges’ of employment. What are
“terms,” “conditions’ and “privileges’ of employment?
Ready examples indude shift assgnments, fringe bendfits
such as vacation, sick leave, insurance programs, and
access to facilities like the cafeteria and fitness center.
Even the intangible “work environment” is covered by
Title V11, so an employer who toleratesaworkplacefilled
with demeaning racia or sexud durs can be sued by the
target of those durs and by otherswho find the environ-
ment offensve.

Tiﬂe VII prohibits discrimination in hiring, firing,

But trivid or inconsequentia workplace actions by
the employer will not support a Title VII action. When
does an action rise above the trivia or inconsequentia
and qudify asadverse? The Supreme Court hassaid that
a job action must amount to a “sgnificant change in
employment status.” The action must o be objectively
detrimental, not just something a particular employee
didikes. As another court put it, not everything that
makes an employee unhappy is an actionable adverse
action, nor are changesthat make ajob lessappedling but
that do not affect aterm, condition or benefit of employ-
ment.

A recent decision by the U.S. Court of Appedlsfor
the Seventh Circuit illustrates.

Mickey Grayson, an African-American, was a
carpenter for the City of Chicago. He had over 25
years of experience as ajourneyman carpenter. At the
time the City posted three new job openings — Genera
Foreman, General Foremen of Carpenters, and Fore-
man of Carpenters — he had risen to the level of Sub-
foreman.

Grayson gpplied and was interviewed for the three
positions, but did not get any of them. Insteed, the City
hired three white candidates. Each of the white candi-
dates had actually been holding the respective new
positions on an “acting” basis for severa years and,
according to the City, had morerel evant experiencethan
Grayson.

Although Grayson lacked any direct evidence of
racid discrimination, he decided to sue the City. In
ruling againg him, the Seventh Circuit concluded thet he
was Smply not in the same Stuation as the two candi-
dates who got the Generd Foreman and Generd
Foremen of Carpenters positions. In each case, the
successful candidate did in fact have more relevant
experience.

With respect to the Foreman of Carpenters posi-
tion, Grayson and the successful white candidate had
gmilar experience and qudifications. But because
Grayson’ sexigting position of Sub-foremanwasidentica
in dl but title to Foreman of Carpenters, Grayson's
rejectiondid not amount to amateridly adverseemploy-
ment action. Denid of a loftier title, said the Court,
where sdary, benefits and responsbility would have
been unchanged, isnot aviolation of Title VII.

Statutory reference. 42 U.S.C. § 2000e.
Case references. Burlington Industries, Inc. v.

Ellerth, 118 S.Ct. 2257 (1998); Brownv. Brody, 199
F.3d 233 (D.C.Cir. 1999); Russdl v. Principi, 257
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F.3d 815 (D.C.Cir. 2001); Grayson v. City of Chi-
cago, 317 F.3d 745 (7™ Cir. 2002).

Are Shareholders and Partners
“Employees” for
Discrimination Purposes?

only to employerswho meet specified thresholds.

Title VI, for example, requires the employer to
have 15 or more employees before he can be sued under
thet law. If thethreshold isnot met, neither the courts nor
the EEOC has jurisdiction to hear a Title VII suit. See
“Borddlo Wins Title VII Case Thanks to Poor Record-
keeping,” Employer Alerts!, Oct. 2002, p. 6. (Stateand
local anti-discrimination lawsoften havelower thresholds,
S0 an employer isn't necessarily free to discriminate just
because federal law doesn't apply.)

TiﬂeVII and other federd discrimination laws apply

And, of course, only an“employeg’ canbringaTitle
VII suit.

The determination of who is and who is not an
employee has been a matter of some dispute. The
discriminationlawsthemsdvesarenot a dl hdpful. They
typicaly define “employeg’ in circular fashion as “an
individua employed by an employer.”

In a 1997 Supreme Court case, the employer had
between 15 and 17 employees on its payroll, but at
various timesit wasnot actualy compensating 15 or more
employees. Thedifferenceresulted from thefact thet two
of its employees were part-time who worked fewer than
five days per week. The Court ruled that the employer
was subject to Title VII, adopting what has become
known as the “payroll method” for counting employees.
Under that method, if an employee appears on the
employer’s payroll, he is counted whether or not he is
actudly being compensated on aparticular day. Inshort,
part-time as well as full-time employees count.

The question a0 arises regarding shareholders of

gmdl business corporations or partners in professiona
practices. Even though they work for the business, just
like regular employees, they aso own and manage the
business.

Lagt year, the EEOC attempted to enforce an
investigatory subpoena against a large Chicago-based
law firm. Theinvestigation related to thefirm’ sdemotion
of some 32 lawyers, possibly inviolation of agediscrimi-
nation laws. The firm ressted the subpoena on the
ground that the demoted lawyers were partners, not
employees, so the demotions could not give rise to
discriminationclaims. The Seventh Circuit enforced the
subpoena anyway, saying thet a leadt a theinvedtigative
stage, there was continuing doubt over whether the 32
lawyers should be deemed bona fide partners (and thus
employers), or de facto employees.

Jugt this past month the Seventh Circuit applied
what is cdled an “economic redlities tes” in deciding
that ashareholder inamedica practice could not suehis
own corporationfor agediscrimination. Insoruling, the
Court disregarded the shareholder’s status as an em-
ployee for state law purposes and looked instead to his
participation in the management and control of the
corporation.

While the Seventh Circuit’'s decision is certainly
defensble, other circuit courts rgect the “economic
reditiestes” and reach a different conclusion.

It is curious that the Seventh Circuit issued a
decison at thistime. A closdy related question, of
whether shareholders of in a medicd practice count in
determining Title VII's 15-employee threshold, is now
pending before the Supreme Court; a decison is ex-
pected before the summer.

Case references. Walters v. Metropolitan Educa-
tional Enterprises, Inc., 519 U.S. 202 (1997); Sin-
nett v. Iron WorksGym, 2002 WL 1962138 (7™ Cir.
2002); Clackamas Gastroenterology Associates,
P.C. v. Wells, 271 F.3d 903 (9" Cir. 2001), cert.
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granted, 123 S.Ct. 31 (2002); Schmidt v. Ottawa
Medical Center, P.C., 2003 WL 730080 (7*" Cir.
2003); EEOC v. Sdley, Austin, Brown & Wood, 315
F.3d 696 (7™ Cir. 2002).

Employee’s Duty of Loyalty
in Virginia

hile employees owe a duty of loydty to their

employers, in the absence of a non-compete

or dmilar agreement the duty ends upon
termination of employment. Further, employees may
make preparationsto compete even before their employ-
ment ends, S0 long as they don't actudly begin compet-
ing. A pair of recent Virginia cases helps draw the line
between preparations and actual competition.

Williams v. Dominion Technology

Dominion Technology Partners, based in Chester-
fidd County, specidizes in recruiting computer consul-
tants and placing them, ether directly or through a
broker, with companies in need of such expertise. When
Dominion learned that the power tool company Stihl
needed a consultant to oversee ingalation of a new
software package a Stihl’s facilities in Virginia Beach,
Dominion recruited Donald Williams as a candidete.

Dominion offered to pay Williams $80 per hour on
an at-will basis and Williams agreed. Williams was not
required to sgn any non-compete or other agreements
connected with his new employmen.

After recruiting Williams, Dominion referred him to
Stihl for aninterview, and Stihl found him satisfactory. At
that point, for reasons not explained in the court opinion,
Dominion entered into a contract with an employment
brokerage firm named ACSY S Information Technology
and ACSYSS, in turn, contracted with Stihl for Williams
sarvices. Under these arrangements, Stihl paid ACSY S
$165 per hour for Williams services, ACSYS paid
Dominion $115, and Dominion paid Williams $80.

As the initid project a Stihl neared completion,
Williams learned that Stihl was conddering a further
softwareupgrade. Hedso learned that Stihl was paying
$165 for hiswork, only $80 of which reached him. So
Williams contacted ACSY' S, saying he wanted to end
his rdationship with Dominion, but would be willing to
work through ACSY S in providing further services to
Sihl. ACSYS agreed to this new arrangement and
began paying Williams $115 per hour instead of the $80
he had been making & Dominion.

When Dominion found out that Williams was
continuing to provide consulting servicesto Stihl, Domin-
ion sued Williams. Its suit claimed a variety of wrongs,
induding breach of contract, tortious interference with
business relationships, and breach of fiduciary duty.

Eventudly the suit reached the Virginia Supreme
Court. The Court recognized that an employee, includ-
ing an at-will employee, owes a duty of loydty to his
employer, including specifically a duty not to compete
with his employer during the employment. On the other
hand, in the absence of covenants governing post-
employment conduct, an employee hastheright to make
arrangements during his employment to compete after

resigning his post.

Here, Williams would have been perfectly free to
leave Dominion andthen contact ACSY Sabout contin-
ued work for Stihl. But the question in this case was
whether Williams could contact ACSYS while still
employed by Dominion. The Virginia Supreme Court
answered that question in Williams' favor and rejected
Dominion’s suit.

The Court pointed out that just because an em-
ployee’ sconduct causesharm to hisemployer, that does
not automatically make the conduct wrongful. As the
Court said, “The law will not provide relief to every
disggruntled player in the rough-and-tumble world
comprising the competitive market place.” In addition,
Dominion could easily have protected itsdf with a
reasonable non-compete or non-solicitation agreemen.
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Findly, Stihl’sneed for additiona consulting serviceswas
no more than a lead; it did not amount to a Dominion
trade secret entitled to court protection.

Advanté Designsv. McGinnis

Inthiscase, decided by the Circuit Court for the City
of Richmond, David McGinnis managed the pre-press
and print divison of Advanté Designs. Advanté had
previoudy done design work for the Republican Party,
but when the Party contacted McGinnis in 1999 for
additiond work, McGinnis referred the customer to
McGinnis wife, who had her own graphic design bus-
ness. Worse, McGinnis dlowed his wife to use
Advanté sfacilities to do her work, al without informing
Advanté or sharing any revenue with Advanté.

Later, McGinnis himsdlf used Advanté sfacilitiesto
perform some $350,000 worth of work for a custome,
again without informing Advanté or sharing any of the
revenue.

In2001, McGinnisresigned from Advantéand hired
away a number of Advantés employees for a new
busness McGinnis had formed. That new busness

earned morethan $2 millionin revenuesover atwo-year
period from one of Advanté sformer customers.

The Circuit Court had little trouble holding
McGinnis liable for breach of his duty of loydty. The
Court said —

An employer has a right to expect that its
employees will perform under the termsof the
employment contract to benefit the employer.
The employer is entitled to al the profits de-
rived as a result of the employee's efforts
during the course of employment. In fact, the
employer is deemed to have property rightsin
those profits.

Accordingly, the Court awarded Advanté amost
$950,000 in compensatory damages and an additiona
$10,000 in punitive damages.

Casereferences. Williamsv. Dominion Technology
Partners, LLC, 2003 WL 722824 (Va 2003);
Advanté Designs, Inc. v. McGinnis (Richmond Va
Cir. No. LP-462-1, 2003).
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Supreme Court Lists Factors for
Setting Employment Status of
Shareholder-Directors Under ADA

ith whether owner-employees should be counted

as employers or employees under federal anti-

discrimingtionlaws. See* Are Shareholdersand Partners

‘Employees for Discrimination Purposes” Employer

Alerts!, April 2003, p. 5. The Supreme Court has now
answered the question — sort of.

J/St last month we reported on several cases dedling

The caseinvolved an Oregon medicd dinic that was
sued for disability discrimination by the clinic’'s book-
keeper. The bookkeeper argued that the clinic met the
15-employee threshold for bringing an ADA cdam so
long as four of its physician-shareholders were counted.
She pointed out, for example, that the physician-share-
holders had employment contracts, they were salaried,
and they were treated as employees for tax purposes.
The dinic cdlamed otherwise — that the physician-share-
holders were redly more like partners in a partnership
and should therefore not be counted.

The Court itsdf emphaszed that the physcian-
shareholders are employees for pension plan purposes

under ERISA, which was the prime reason they chose
acorporate, rather than a partnership, form. But in the
end, the Court rgjected s mple andogiesto corporations
and partnerships. Ingtead, the Court ruled that common
law principles should be gpplied.

Citing EEOC regulations, the Court listed six
factors to be considered in determining whether a
shareholder-director of aprofessond corporationisan
employee for discrimination purposes —

I Whether the organization can hire or fire the indi-
vidua or set the rulesand regulations of theindivid-
ua’ swork;

I Whether, and if S0, to what extent the organization
supervises the individud’ s work;

I Whether theindividua reportsto someonehigherin
the organization;

1 Whether and, if S0, to wha extent the individud is
able to influence the organization;

I Whether the parties intended that the individud be
anemployee, asexpressed in written agreementsor
contracts, and
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I Whether the individud shares in the profits, losses,
and liabilities of the organization.

Although the case arose under the Americans with
Disabilities Act, it seems safe to assume that the Court’s
approachwill beapplicableto other federa anti-discrimi-
nation laws, such as Title VII (discrimination onthebasis
of race, religion, sex, ec) and the ADEA (age
discrimingtion).

Whatever the merits of this decison, the six factors
the Supreme Court said must be considered are highly
fact-specific. This results in even less certainty for
employer and employee alike and an increase in costs
and ddlaysfor discrimination lawsuits.

Case reference. Clackamas Gastroenterology
Associates, P.C. v. Wells, 2003 WL 1906297 (U.S.
2003).

Firing for Misconduct Upheld
Despite FMLA Leave

he Family and Medicd Leave Act requires
employerswith 50 or more employeesto grant up
to 12 weeks of leave without pay to digible
employees for the birth or adoption of a child, if the
employee has a serious hedlth condition, or to carefor a
spouse, child or parent with a serious hedth condition.
The employer also must continue hedlth insurance cover-
age during leave without additiona cost to the employee.

When an employee returns to work after being on
FMLA leave, heis entitled to return to the same position
he held before taking leave, or to an equivaent position.
And of course the employer cannot discriminate or
retdiate againgt an employee for having taken FMLA
leave.

So when Viengsamon Pharakhone was fired by
Nissan North America after expiration of his FMLA
leave, he sued.

Pharakhone showed in his suit that he had ap-
proached his supervisor and explained that hiswifewas
expecting, that shewould be ddivering within the month,
and that he needed some time off. When the baby did
arrive, Pharakhone cdled his supervisor and asked for
four weeks' leave, which the supervisor approved.

It turned out that one of the reasons Pharakhone
needed leave was to fill in as manager of his wife's
resaurant while she tended to their newborn child.
Although Nissan had a drict policy agang an
employee’ sperforming any outsidework whileonleave,
Pharakhone worked as restaurant manager anyway.
When Nissan discovered that Pharakhone was working
while on leave, it fired him for violaing company palicy.

The U.S. Court of Appeds for the Sixth Circuit
(which covers Kentucky, Michigan, Ohio and Ten-
nessee) upheld the termination. The Court pointed out
that the right to reinstatement is not absolute, since an
employer need not reinstate an employee who would
have logt hisjob even if he had not taken FLMA leave.
Because Pharakhone was fired for violating a company
policy unrelated to FMLA, he could not claim protection
under that statute.

In upholding Pharakhone' s firing, the Sixth Circuit
relied on the Department of Labor’ sFMLA regulations.
Those regs list a number of circumstances under which
an employer may refuseto reindate or ddlay reindate-
ment —

I If an employee fails to provide a requested fit-
ness-for-duty certification to return to work, an
employer may delay restoration until the employee
submits the certificate.

I Anemployee hasno greater right to reinstatement
or to other benefits and conditions of employment
than if the employee had been continuoudy em-
ployed during the FMLA leave period.

I Anemployer may require an employee on FMLA
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leave to report periodicaly on the employee's status
and intention to return to work.

An employee who fraudulently obtains FMLA leave
from an employer is not protected by FMLA’s job
restoration or maintenance of heath benefits provi-
sons.

If the employer has a uniformly-gpplied policy
governing outsideor supplementa employment, such
apolicy may continueto apply to an employeewhile
on FMLA leave.

Misconduct that occurs before FMLA leave can
aso judtify discipline while an employeeis out on leave.
In other words, FMLA does not require an employer to
sugpend its normal policiesjust because an employee has
gudified for leave. See “Disciplinary Action Agangt
Employee on FMLA Leave” Employer Alerts!, May
2001, p. 4. Asreported in that article, a police depart-
ment was not prevented from going forward with a
disciplinary hearing againgt one of its officers accused of
misconduct, even though the hearing occurred while he
wason FMLA leave.

Statutory reference. 29 U.S.C. § 2601.
Regulatory reference. 29 C.F.R. § 825.312.

Case references. Pharakhone v. Nissan North
America, Inc., 2003 WL 1720092 (6" Cir. 2003);
Coleman v. Anne Arundel County Police Dept., 766
A.2d 169 (Md. App. 2001), aff' d, 797 A.2d 770 (Md.
2002).

Late Notice Bars Insurance
Coverage for Sex Harassment

mended that one of the steps an employer take to
avoid sexud harassment lighility isto check thenatice
provisons of his Employment Practices Liability Insur-

I nthe February issue of Employer Alerts! we recom-

ance policy. See “Training as Additiond Element of
Sexuad Harassment Defense,” Employer Alerts!, Feb.
2003, p. 1. Here' swhy.

Interstate Cleaning Corp. (ICC), headquartered in
Missouri, provides cleaning services to shopping mals,
retall stores and commercid buildings throughout the
U.S. Commercid Underwriters Insurance Company
insured ICC under a generd commercid liability insur-
ance policy that apparently included coverage for
employment-related matters. The policy required ICC
to give “immediate’ natice to the insurance company of
any clam made or suit brought against ICC. Thepolicy
had a $50,000 sdf-insurance provision, meaning that
ICC was responsible for the first $50,000 in losses, but
the immediate notice requirement il gpplied evenif the
clam or suit was within ICC’s sdlf-insurance limit.

| CC employed Chad and Jamie Awal inHawaii. In
May 1997, the Awaisinformed I CC that they had been
subjected to sexua harassment by their supervisor. Five
months later, the Awais sued ICC in Hawaii.

Bdieving the Awais action to be a nuisance suit,
| CC decided to handlethe maiter itself and not notify the
insurance company. When the Awais offered to settle
for $25,000, ICC said no and indgsted on going to tridl.
The Awaiswon &t tria, but the court ordered aretrid on
the ground that the jury verdict was excessve. The
Awals appealed that order and, while the case was on
apped, ICC and the Awalis reached a settlement of the
case.

Only then, some two years after the Awais first
madeclaim, did ICC notify theinsurance company. Not
aurprisngly, the company denied liability based on the
late notice. So ICC sued its insurance carrier in Mis-
souri federal court.

The case eventudly reached the U.S. Court of
Appedls for the Eighth Circuit, which ruled in favor of
the insurance company. The Court first concluded that
late notice alone would not defeat an insurance clam
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because, under Missouri law, the insurance company
must show that it had been prgudiced by the delay.
(Maryland hasasmilar rule, but no showing of prgjudice
is required in Virginia and the Didrict.) Here, however,
it was obvious that the insurance company was preju-
diced, because the company was deprived of any oppor-
tunity to investigate the facts surrounding the Awas
dam, to defend on liability, to settle the suit, or to choose
atrid drategy.

Statutory reference. Md. Code, Ins. 8 19-110

Case references. Interstate Cleaning Corp. V.
Commercial Underwriters Ins. Co., 2003 WL
1884226 (8" Cir. 2003); Travelers Indemnity Co. v.
United Food & Commercial Workers Int’l Union,
(D.C. 2001); Stonewall Ins. Co. v. Taylor, 12 VaCir.
372 (Richmond 1988).

When Does Employer Have
“Cause” for Termination?

ost employment reaionships are “a will,”
IVI meaning that the employee can quit or befired
a any time, for any reason or for no reason.
In other words, an employee does not need good cause

to quit, and the employer does not need good cause to
fire

Of course, an employer cannot fire for an illegd
reason, such as discrimination or so-caled wrongful
discharge. See “Wrongful Termination Update,” Em-
ployer Alerts!, Oct. 2001, p. 1; and “Red Cross May
FireEmployeefor Reporting Blood-Handling Violations,”
Employer Alerts!, July 2002, p. 4. Nor may an em-
ployer fire without cause if he has a contract with his
employee that only permits termination for cause.

Why would an employer enter into acontract limiting
its right to fire? The employer might find itsdf in atight
labor market and need to offer the security provided by
a contract of employment. Or the employer may have

unintentionally made promisesin itsemployee handbook
that effectively convert the handbook into a contract of
employment. See “Employee Handbooks as Employ-
ment Contracts,” Employer Alerts!, Aug. 2002, p. 1.
In any event, there are circumstances in which an
employer findsitsdf able to fire only for cause.

What does “cause’ or “good cause’ mean in this
context? The parties to a contractud arrangement are
free to define the term in their contract For example, if
the employee needs a particular licensein order to work
(aplumbing license, for example), suspension or revoca
tion of the license might be listed as a cause for termina:
tion. Convictionsfor certain types of crimes, repesated
insubordination, drunkenness, and physica assaults on
customers or fellow employees might dso be on thelist.
When an employer has decided to offer a contract of
employment (or whenahighly desirableemployeeingsts
on one), the employer should take the time to define
“causg’ in the contract.

Absent a contractua definition of “cause,” there
may be various do’'s and don'ts set out in a employee
handbook or job description that serve as a guide. In
addition, the employment rdaionship itsdf implies
certain duties on the part of the employee, including a
duty to show up for work in reasonably fit condition, a
duty to have and exercise reasonable skill in performing
the job, a duty of loyalty and honesty, and a duty to
refrain from insubordinate and threstening behavior. A
substantial breach of any of these explicit or implied
dutiesis cause for termination.

When the parties themselves have not spelled out
what they mean by “cause,” courtshave defined theterm
dong the following lines—

fair and honest reasons, regulated by good faith
on the part of the employer, that are not trivid,
arbitrary or capricious, unrelated to business
needs or gods, or pretextua. A reasoned
conclusion, in short, supported by substantial
evidence gathered through an adequate investi-
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gationthat includes notice of the claimed miscon-
duct and a chance for the employee to respond.

In a recent Wyoming case, the Court adopted a
definition smilar to the above. The Court went on to say
that, in determining whether an employer had cause for
termination, the question isn't, “ Did the employeein fact
commit the act leading to termination?’ Rather, the
questionis, “Wasthefactud basison which theemployer
concluded a dischargeable act had been committed
reached honestly, after an appropriate investigation and
for reasons that are not arbitrary or pretextua?’ In other
words, the courts are not going to second-guess an
employer’ s business judgment so long asthe decision to
terminate is reached honestly and fairly.

Case reference. Life Care Centers of America v.
Dexter, 65 P.3d 385 (Wyo. 2003).

Workers’ Compensation
Update

number of unusua workers compensation cases
A were decided by theloca courts his past month.
We summarize them below.

Washington Hospital Center (D.C.)

Washington Hospital Center (WHC) hired Paul
Thidke in January 1992 to work as a compensation
andys. Under Didtrict of Columbialaw, employeeslike
Thielke who come in contact with patients or patient
areas are required to receive an MMR vaccination
againg meades, mumps and rubdlla (German meades)
before they start work. Thielke, who was scheduled to
begin on February 10, was given his vaccination by
WHC personnel on February 3.

On February 5, Thielke suffered a blackout and a
variety of other neurological symptoms. Over the next
two days he complained of being extremely hot or cold,
he suffered fatigue and inability to deep, and he deve-

oped ared rash ontheleft Sde of hisface. Although he
reported to work as scheduled, he then went to see a
neurologist for testing.

Over the next year and a half, Thieke experienced
a number of seizures, one of which occurred while he
was driving home, causng an automobile accident in
which hewasinjured. All told, over the Sx-year period
1992-1998 Thielke had more than 39 seizure episodes.

Although Thidke had suffered aserioushead injury
while ateenager, he had been completely symptom-free
snce that accident. Accordingly, and while there was
conflicting expert evidence as to the cause of the sai-
zures, on balanceit appeared that the MMR vaccination
was responsble. So Thidkefiled aclam for workers
compensation benefits.

WHC contested the claim, saying that Thidke
wasn't redly an employee at the time of the vaccination,
sgnce he wasn't scheduled to start for another week.
Instead, according to WHC, the injury occurred pre-
employment and therefore was not covered by the
workers comp statute.

The D.C. Court of Appealsdisagreed. It ruled that
aninjury arises”out of andin the course of” employment
if it would not have happened “but for the fact that
conditions and obligations of the employment placed
damant in aposition where hewasinjured.” Here, but
for employment Thieke had no obligation — nor any
inclinationso far asthe facts showed —to be vaccinated.
Hedid so at WHC' sbehest to further WHC's interests
and for WHC' sbenefit. That, said the Court, obligated
WHC to provide comp benefitsto Thielke.

Saadeh (Maryland)

John Saadeh operated a restaurant in Annapolis
known as“Jo’'sDeli.” While Saadeh was waiting on a
cusomer named Ravenet, a dispute arose over
Ravenet’s food order. Ravenet had apparently been
drinking and, when Saadeh tried to cdm him down, he
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became even moreangry. With that, Saadeh ingsted that
Ravenet leave. Ravenet refused and instead punched
Saadeh in the face, bresking his nose and inflicting other
injuries.

Saadeh underwent surgery for his broken nose,
remaining under adoctor’s care for severa months. But
at that point, Saadeh negotiated a settlement of hisclaims
agang Ravenet, no doubt thinking his medical problems
were over. The settlement provided for payment of
$50,000 to Saadeh in exchange for afull release.

Unfortunately, only three months after sgning the
release, Saadeh suffered a spontaneous dissection of his
right carotid artery, which produced serious medical
complications. According to Ssadeh’s treating physi-
cians, this later problem was the result of the earlier
attack.

Having rdessed Ravenet from further liability,
Saadeh turned to the workers: compensation policy that
covered hisrestaurant. The compensation carrier, Ohio
Casudty, contested the claim on the basisof Maryland's
workers comp statute, which says —

When a person other than an employer isligble
for the injury or desth of a covered employeefor
which compensation is payable under this title,
the covered employee or, in case of death, the
persona representative or dependents of the
covered employee may: (1) File a clam for
compensation againg the employer under this
titler or (2) Bring an action for damages against
the person liable for theinjury or deeth ...

According to Ohio Casudty, thisstatute requiresempl oy-
eeswho are injured by third parties to make an eection
of remedies —to dect between pursuing acomp clam or

suing the third party.

In addition, said Ohio Casudty, by releasing his
cdams againg Ravenet without Ohio Casudty’s knowl-
edge or consent, Saadeh effectively extinguished Ohio

Casudty’ sright of subrogation. (Under Maryland’ sand
most other state' s laws, whenan employer or insurance
carrier pays comp benefits, the employer or carier is
“subrogated” to the injured employee's rights againgt
third parties, meaning that they can sue third parties to
recover the amount of comp benefits they paid to the
injured employee.)

The Maryland Court of Specid Appeds (Mary-
land's intermediate appellate court) agreed with Ohio
Casualty and denied comp benefits to Saadeh. It said
that Saadeh’s initid decison to pursue a clam againgt
Ravenet was not, sanding alone, necessarily a fina
election of remedies, since such an eection is only
binding if the insurance carrier can show that it was
prejudiced. Here, however, Ohio National clearly was
prejudiced when Saadeh released Ravenet, thereby
barring Ohio Nationd’s right to pursue subrogation
aganst Ravendt.

Podgurski (Maryland)

In the Saadeh case, the injured employee pursued
athird party who had injured him befor e seeking work-
ers comp benefits. Somewhat different rules apply
when the employee seeks comp benefitsfird.

Once an injured employee has received comp
benefits, Maryland law provides that the employer (or
his insurance carrier) has the exclusve right for two
months after a compensation award tofilesuit aganst a
third party who caused theinjury. After the two-month
period hasexpired, both the employer and theemployee
may Sue the third party. But regardiess of who filesthe
auit, the workers' comp statute grants the employer a
lien againg any third-party recovery for the full amount
of any comp benefitsit has paid.

But suppose theinjured employee can only recover
aportion of his damages from athird party — should he
dill haveto reimburse hisemployer for the full amount of
the comp benefits he received? That was the question
in Podgurski v. One Beacon Ins. Co. decided by the
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Maryland Court of Appealson April 10.

Deborah Podgurski worked as a hairstylist for
Hairgylis Management Systems (HMS) within a Mont-
gomery Ward department store in Frederick, Maryland.
While working, she dipped on water leaking from defec-
tive plumbing and severdly injured her knee. Asaresult
of her injuries, Podgurski received workers comp
benefits of some $11,700. She dso sued Montgomery
Ward and obtained a judgment of $90,000. Unfortu-
nately, Montgomery Ward was in bankruptcy, and the
bankruptcy court dlowed her to recover only $26,600
(about 29%) of her judgment.

Although Podgurski recognized that she had to
reimburse HM Sfor the comp benefitsit had paid her, she
argued that she should not have to reimburse the full
$11,700. Her theory was that, as established in her sit
agang Montgomery Ward, her actua damages were
$90,000. Since the bankruptcy court limited her to
recovering only 29% of her actual damages, HM Sshould
only be reimbursed at the 29% rate as well.

While Podgurski’s argument has a certain ring of
farness, the Court of Appedswouldn’'t go aong, saying
it was bound by the worker’s comp statute.  Since
Podgurski received athird party recovery that exceeded
HMS's comp payments to her (even though her actud
damages were gpparently much higher), the dtatute
required her to reimburse HM S for the full amount of its
comp payments.

Mendez (D.C.)

In the Washington metropolitan area, where three
jurisdictions are in close proximity, it is possble that
several workers comp statutes might cover a particular
injury. When that is the case, the employee usudly tries
to choose the jurisdiction that pays the higher comp
benefits. But that wasn't good enough for Wilberto
Mendez. He decided to file two benefit claims.

Mendez, a Virginia resdent, was employed by

Chamberlin-Washington, Inc., aMaryland corporation,
to do work throughout the Washington area. While
working in the Didtrict, he fell from a scaffold and was
injured. Hefiled for benefits in D.C. and, dthough the
employer disputed his clam on the ground that
Mendez's work in D.C. was only “temporary and
intermittent” (meaning that the D.C. comp statute would
not apply), he was awarded benefits.

The employer later discovered that Mendez had
also applied for and received comp benefitsin Maryland
for the same injury. Soit asked the D.C. Department of
Employment Services to reopen the case and terminate
D.C. benefits. The D.C. Court of Appeals agreed that
the receipt of benefits under Maryland law amounted to
a change of condition adlowing D.C. to reconsider and
cance his comp award.

While the decison is clealy reasonable, one
wonders how the employer could have overlooked two
Separate comp clams for the same injury in the firgt
place.

Casereferences. Washington Hosp. Center v. D.C.
Dept. of Employment Services, 2003 WL 1922817
(D.C. 2003); Saadeh v. Saadeh, Inc., 2003 WL
1610809 (Md.App. 2003); Podgurski v. One Beacon
Ins. Co., 2003 WL 1860857 (Md. 2003); Mendez v.
D.C. Dept. of Employment Services 2003 WL
1562073 (D.C. 2003).

Congress, DOL Propose Major
Wage and Hour Law Changes

regulations of the Department of Labor, congti-
tute acomplicated, rigid, and at timesarchaic set
of wage and hour rules. Recent proposdls, if adopted,

will go along way to changing thet.

The Fair Labor Standards Act, together with
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Family Time and Workplace Flexibility Act

The FLSA has long prohibited comp time in ex-
change for overtime worked by non-exempt employees,
except invery limited circumstances. Thismeasurewould
give some much needed flexibility to exigting rules.

Under the bill, an employee may enter into a volun-
tary agreement with his employer to receive compensa:
tory time at the rate of 1% hours for each hour of over-
time worked. The agreement must be entered into
before performance of the overtime that isthe subject of
the agreement, and the employee cannot accumulate
more than 160 hours of comp time. Any comp time not
used during a given year must be cashed out at the usud,
time-and-a-haf overtime rate by January 31 of the
following year. The employee may cance the agreement
at any time on 30 days notice; upon cancellation, the
employer must cash out any accrued but unused comp
time.

The proposa would aso alow employersto estab-
lishan 80-hour biweekly work schedulewithout having to
pay overtime, provided no more than 50 hours are
worked inany oneweek. In other words, up to 10 hours
of overtime in one week may betraded for alike amount
of comp timein the other week. Under current law, work
in excess of 40 hours per week triggers an overtime
obligation, even if the employer has a biweekly work
schedule.

Findly, an employer may establish a “flexible credit
hour program” which permits an employee, by prior
arangement with the employer, to accrue up to 50
flexible credit hours.

Participation in any of these three new programs
would be limited to employees who have worked 1,250
hours during the previous 12 months. In non-union
shops, participation would be entirely voluntary on the
employee spart. Inunion shops, thebargained-for terms
of the collective bargaining agreement would govern.

“White Collar” Exemptions to Minimum Wage
and Overtime Requirements

The FLSA exempts executives, adminigtrators,
professonds and outsde sdes employees from the
Act's minimum wage and ovetime requirements.
Although the Act itself does not define those terms, it
does give the Department of Labor authority to do so.
The basc definitions, whichinclude both minimum sdary
requirements and job descriptions, have remained
essentialy unchanged for years.

DOL'’ s proposed new regswould diminate the so-
cdled “long tet” and “ short test” for executives, admin-
istrators and professionas and substitute a “standard
test.” The salary component of each test would be
raised to $425 per week. (Neither the current test nor
the new proposal contains asdary test for outsde saes
employees.) The job descriptions would aso be clari-
fied and amplified.

The new regswould contain agpecia exemptionfor
highly compensated employees — employees who earn
morethan $65,000 per year in base salary, commissions
and non-discretionary bonuses—so long asthey havean
identifiadble executive, adminigtrative or professiond
function.

Under current rules, an executive, administrator or
professonal must be “sdaried” to qudify as exempt.
See* Exempt Employeesandthe’ Sdary Bass Require-
ment,” Employer Alerts!, April 2001, p. 1. An em-
ployee will generally not be consdered sdaried if the
employer docks his pay for disciplinary reasons. The
proposed regulations would retain that requirement, but
would alow employers to suspend exempt employees
without pay for discriminatory harassment.

The proposed ruleswould dso clarify the“window
of correction” concept, under which an employer who
has taken improper deductions from the pay of an
exempt employee may refund those deductionsto retain
the employee’ s exempt status. See“FLSA’s*Window
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of Correction,”” Employer Alertsl, March 2003, p. 3. unlessthe policy is repestedly and willfully violated.

In addition, the rules would create a safe harbor provi-

gon: if an employer has a written policy prohibiting Statutory reference. S. 317 (Family Timeand Work-
improper pay deductions, he notifies employees of the place Flexibility Act), 108" Cong., 1% Sess.

policy, and he reimburses employees for any improper

deductions, thentheemployeesinvolved will not losetheir Regulatory reference. 29 C.F.R. Part 541 (pro-
exempt status on account of the improper deductions posed), 68 Fed.Reg. 15560 (March 31, 2003).
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